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(T2 PARIY REA - STBIE SENTER]

CONSTRUCTION, OPERATION AND
1 D

Westview Shopping Center
Streamwood, Illinois

This Ceonstruction, Operation and Reciprocal Eassemant
Agreement (hereinafter raferred tc as the "REA") is made as of
the Zo0*h day of March, 1989, by and between P&D PARTNERS LTD.
NO., 111, A} ILLINOIS LIMITED PARTNERSHIP, an Illinois limited
partnership +"P&D Partners"), AMERICAN NATIONAL BANK AND TRUST
COMPANY OF CHICNG0, not parscnally, but sclely as Trustes under
a Trust Agreement dated September 28, 1987 and known as Trust
Ne. 103625«07 (“Trusiee’) (P&D Partners and Trustee are some-
times hereinafter collectively referred to as "Developer"), and
THE MAY DEPARTMENT STORES (CHOMPANY, a New York corporation au-
thorized to do business in Illinoils (hereinafter referred to as
"May").

RECITALS

1. Trustee owns in fee simple ceririn land situated in the
Village of Streamwood, County of Cook, ard 3tate of Illincis,
more particularly described in Exhibit A, TFees: 1 (hersinafter
called the "Developer Parcel’”) and located as 7~own on
Exhikit B (the "Site Plan”). P&D Partners is thi beneficiary
of the above-referenced Trust under which Trustee huldpe-title
tc the Developer Parcel.

2. May owns in fee simple certain land situated in tho
Village of Streamwood, County of Cook, and State of lllinols,
nore parvrticularly described in Exhibit A, Part 2 (hersinafter
called the "May Parcel') and located as shown on Exhibit B.

J. The hatural Gas Pipeline Company of America ("Pipeline
Company'") owns in fee simple certain land situated in the

Village of Streamwood, County of Cook, and State of Illinois,
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more particularly described in Exhibit A, Part 5 (hereinafter
called 'the "Pipeline Property'") and located as shown on

Exhibit B. The Pipeline Property is a strip of land approxi-
mately 1,256 feet in length and B82.5 feet in width which sepa-
rates the Hanover Park Parcel (as hereinafter defined) from the
Developer Parcel. Pipeline Company has granted to Trustee a
lease permitting parking, ingress to and egrsss from the May
Parcei-and/cr Developer Parcel and/or the Hanover Park Parcel
upon, iits, onto and over the Pipeline Property pursuant to
that cercai’i Indenture of Lease dated July 15, 1988 by and be-
tween Pipeline ¢ompany, Trustee and American National Bank and
Trust Company of Chicageo, as Trustee under Trust Agreement dat-
ed September 28, 1987 _and known as Trust No., 103624-08, and
recorded with the Cooi Zounty Recordey of Deeds on November 21,
1988 as Document No. BBS5L47.£6 (and by means cf this REA
Developer grants May easementi and licenses coupled with an
interest for parking, ingress ano egress upon, ontoc and over
the same) (the "Pipeline Lease'"). . "or purposes of this REA and
the Joint Improvement Agreement (as Arreinafter defined),
Developer acknowledges and agrees that [evaloper’s interest in
and to the Pipeline Lease and the Pipsline °iroperty shall be
subject to all of the terms, conditions and ajraamants con-
tained in this REA and the Joint Improvemant Ag:-soemant, to the
extent permissible under the Pipesline Lease.

4. The Developer Parcel, May Parcel, and the Pipeluns
Property, as individually described in Exhibit A, Parts i, 2
and 5, respectively, are collectively described in Exhibit A,
Part 3 and hereinafter collectively called the "Shopping Csnter
Site."

&. The Parties desire to make an integrated use of the
Shopping Center Site and to develop and improve the Shopping

Center Site as a shopping center.
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6. The Parties desire to provide for the construction,
maintenance and operation of the Common Area (as herainafter
defined) and the buildings and other improvements to be situat-
ed on the Shopping Center S5ite, and in that regard to create
certain rights, privileges and easements and to impose certain
restrictions and ccvenants upon their respective Parcels and
the Shopping Center Site.

HCW, THEREFORE, for goocd and valuable considerations, in-
cluding (tr.e mutual promises, covenants and agraements herein
contained, “tne Parties agree as follows:

ARTICLE 1

DEFINITIONS
As used in this'RE2, the following terms have the following

meanings:

Section 1.1 Building(s)i Main Buildings

(1) With respect to May, “Ruilding" or "May’s Main
Building"” or words to similar e7ract means the building which
has been, will be or may be construcrted or replaced by or for
May within May‘s Permissible Building Area, and the Truck
Facilities and other facilities within May's Permiassible
Building Area, which are permitted under tn.s REA, but such
term does not include Common Area Improvementr,

(2) With respect to Developer, "Bulilding(s)" or
‘*pDeveloper’s Main Building" or words to similar efiert mean(s)
any building(s) which has (have) been, will be or may Fe con-
structed or replaced by or for Developer within Developer':
Permissible Building Area(s), which areas ars referred to on
Exhibit B hereto, and the Truck Facilities and other facilities
within Developer’s Permissible Bullding Area(s), which are per-

mitted under this REA, but such term does not include Common

Area Improvements.
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Section 1.2

n"center" or “Shopping Center" means the Developer Parcel,
May Parcel, and Pipeline Property, together with all builldings
and other improvements constructed at any time thereon, which
Center shall be known as "Westview Shopping Center," which name
shall not be changed without the consent of the Parties,

Section 1.3 gommon Area

"Common Area" means all areas within the boundaries of the
Shopping Canter Site that under this REA are or are to be madnm
available for the non-exclusive use, convanience and benefit of
all Occupants and their respective Permittees.

(1) Among otier things, Common Area includes: (a) the
Parking Area: (b) sidswalks and walkways located outside all
Buildings, including Perimeter Sidewalks around all Buildings
and including sidewalks and walkways providing pedestrian ac-
cess to and ingress and egress to and from the Parking Area:
(c) landscaped and planted areas outside all Buildings and in
the Sign Easement Area shown on the PYite Plan (except for land-
scaped and planted areas between the N2y Building and the
Perimeter Sidewalks around the May Buildingy: {(d) the Common
Utility Facilities, on or off-site; (e) Perputual Access Roads
and other roadways on the Shopping Center Site, including,
without limitation, roadways contained on 0ff~-Sice Zosenments
(as hereinatter defingd), to provide vehicular access vz and
from and in and out of the Parking Areas to streets con.ijuous
to the Center, including entrances and sxits; and (f) curis and
lighting standards, traffic and directional signs.

{2) Common Area does not include (a) any Building: (p) any
interior areas within any Building: {(c} any community room;

(d) any Truck Fagilities: (e) any signs or sign panels which
identify particular Parties or Occupants; (f) either on-site or

off-site Developer pylon signs, unless May is represented on

such pylon signs;
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{g) the pylon signh structure shown on the Sign Easement Area on
the Site Plan; (h) any utility easements separataly serving the
Sign Easement Area shown on the Site Plan; and (i) lighting
fixtures on or appurtenant to Bulldings used to floodlight or

illuminate or decorate the facade of any Building.

Section 1.4 commeon Area Improvements

“"Common Area Improvements! mean all improvements to be con-
struti=d in the Common Area under the terms of the Joint
Improvefient Agreement (including but net limited to Commen
Utility Facllities on or off-site), all Perimeter Sidewalks,
all cther improvements which would be part ¢f the "Common Area”
under the above dziinition, and all improvements constructed
from time to time in revlacement of the same or in such rede-
sign of the same as may be agreed to by the Parties.

Section 1.5 Cormen improvement Work

vcommon Improvement Work"  (vhich is alsc cccasionally re-
ferred to, both here and in the Jeoint Improvement Agreement, as
"common Area Work") means all of tpo work necessary to complete

all improvements to be constructed unhder the terms of the Joint

Imnprovement Agreement.

Section 1.6 Common Utjility Facilities

"Commen Utility Facilities” mean utility &/siems and facil-
ities from time to time situated on or off the Sihiopring Centerxr
Site serving the Shopping Center Site, up to the Bullirilng wall
of any Building, for use or service in commen by both Zurties
or for the service of the Common Area, including, without iimi-
tation, those installed under the provisions of the Joint
Inprovement Agreement and replacements thereof, such as the
fellowing: storm drainage and retention facilities and sani-
tary sewer systems, manholes, underground domestic and fire

pretection water systems, underground natural gas systems, un-

dergreound electric power cables and systems, underground
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telephone cables and systems, cable television systems and all
other utility systems and facilities for such common uss or
service; excluding, however the lighting fixtures described in
Section 1,3(2) (i),

Section 1.7 Eloor Area

"Floor Area" means the floor space whether or not actually
occupied, from time to time, in any completed structure located
on the Shopping Center Site.

Floos Area includes:

{a) /dasament space and selling or storage areas below
ground level:

(b) Balcocny and mezzanine space to the extent used for
selling: and

(c) Space occupiesd by columns, stairs, sscalators, dumb-
vaiters, conveyors or otper interior egquipment within the
building involved {except a3 ex¥cluded below).

Notwithstanding the foreguirg provisions of this Section,
Floor Area shall not include:

(ay The upper levels of any multi-deck &tock areas;

{b) Areas, whether physically separztod or not, used ex-
clusively to house mechanical, electrical,” ~dlephone, computer,
heating, ventilating and air-conditioning; or ior any garbage
(or other waste) collection area or waste bailing or compaction
area; or for telecommunication or other electronic or nomputer
egquipment (other than sales floor point of sale termirneis} and
similar building operations egquipment and spaces;

(c) All Truck Facilities:

(d) All Common Area; and
(e} Sheds and other structures used exclusively for the

maintenance (or storage of equipment therefor) cf the Common

Area.
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Floor Area shall be measured from the exterior faces of thae
exterior walls (including basement walls), sxcept that whaere
party and interieor commen walls are involved, tha Floor Area
shall be nmeasured from the center thereof instead of from the
exterior faces thereof.

With respect to iniltial constructicn of any Building, the
same shall be excluded from Floor Area until the date upon
which ar“Occupant of the Building first opans therein for busi-
ness to tlir public.

Section 1P Improvements
(1) With rTesrnect to May, "Improvements! means May'’s

Building and the Comman Area Improvemsnts on the May Parcel.
{2) With respect <o Daveloper, "Improvements" means the
Developer’s Building(s) (ard the Common Area Improvaments on the

Daveloper Parcel,

Section 1.9 Jolnt Inprovemant Agreement ("“JIA™)

"Joint Improvement Agreement! rsometimes alsc referrsd to
herein as the "JIA") means that certa.rn Joint Improvemsnt
Agreement which has been entered into r‘zntemporanecusly hers-
with as a separate agreement between Devalopuar and May, which
agreement relates in part to performance of common Improvement
Work and construction of Common Area Improvements.

Section 1,10 Qgccupant

"Occupant" means May, Develcoper or any other Perwca from
time to time entitled, by lease, deed, or other instrument or
arrangement, to use and occupy Floor Area within the Cante:r.

Section 1.11 Qff-Site Easements

"Off-Site Easements'" means and includes those certain ease-
rments benefiting and appurtenant to the May Parcel and/or
Developer Parcel more particularly described as follows:

(a) An easement for the location, construction, installa-

tion, use, maintenance, repair, replacement, alteration or
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removal of the May pylon sign described in Saction 1.3(2)(qg)
(including necessary easements for utility lines servicing such
sign), located in the Sign Easeament Area shown on the Site Plan;

(b} Easements for parking, ingress to and sgress from the
May Parcel and/or Developer Parcel over the adjacent property
south of the Shopping Center Site, which is owned by Amsrican
Naticonal Bank and Trust Company of Chicago, as Trustes under
Trust Agreemnent dated Ssptember 28, 1987 and known as Trust
No. 1036.:4~n8, more particularly described in Exhibit A, Part 4
{the "Hanover Park Parcel," or "Phase 1"), granted to Trustee
pursuant te thet certain Cross-Access and Parking Easement
Agreement dated May 31, 1988 (the "Croess-Access Agreament'),
and recorded June 16, 1v38 as Document No, 88263899 in the of-
fice of the Recorder of Loeds of Cook County, Illinels;

{c) Easements and licesiues coupled with an interest for
parking, ingress to and egress fiom the May Parcel and/or
Developer Parcel and/or the Hanover Fark Parcel into, onto,
over and through the Pipeline Propercy pursuant to the Pipeline
Lease; and

(d) Easements for storing, retaining, ard detaining storm
water in the Ranger Park retention/detentior unnd {(the "Fond"),
and for maintaining, repairing, dredging and ex:avating the
Pond for the purpose of assuring its continuing capecity to
detain such storm water, as more particularly descriieu in that
certain Agreement dated April 18, 1988, by and bsatwean ¢clie
Hanover Park Park District and First National Realty &
Development Company, Inc., and recorded August 19, 1988 as
Document Ho. 88378092 in the office of the Recorder of Deeds of

cook County, Illinsis.

Section 1.11A Qn-Site Third Party Essemsnts

"on-Site Third Party Easements'" means thosa certain sase-

ments for parking, ingress to and egress from the Hanover Park

o bals
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Parcel over the May Parcel and/or the Developer Parcel, granted
to American Natiocnal Bank and Trust Company of Chicago, as
Trustee under a Trust Agreement dated September 28, 1987 and
Xnown as Trust No., 103624-08, as owner of the Hanover Park
Parcel, pursuant to the Cross-Access Agreement.

Section 1.12 [Blank])

Section 1.13 pParcel

"rarcel" or "Parcels' means the Dsveloper Parcel or May
Parcel, rr any combination or portions therecof, as the context
may require, and unless specified otherwise herein includes all

buildings and ocher improvements from time teo time located

therein.

Section 1.14 Parking Area

"pParking Area" mears 'all areas in the Center which are set
apart or used from time tg cime for the passage and parking of
motor vehicles and for pedestrian traffic incidental therato,
including, without limitation, %reffic lanes, aiamles, roadways,
vehicle parking stalls, w;lkways, curbhs, gutters and landscap-
ing within or adjacent to any such axszs, grade separations,
including berms and retaining walls, witihin or adjacent to said
areas, lighting standards, traffic and dire=iinnal signs, and
traffic striping and markings, and all other inpravements which
at any time are erected on such arsas for the purpozs ©f accom-
modating the foregoing uses,

Parking Area does not include any Truck Facilities.

Section 1.1% Party

A "Party" means Develcper or May and "Parties" mesans both
of the foregoing, or any successor Parson(s) to such Persons
acquiring any interest of a Party in or to any portion of such
Party’s Parcel, except as is otherwise provided in

Section 25.23,

LETEVTIES
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Secticn 1.16
"Perimeter Sidewalks" means the sidewalks, curbs and plant-

ing areas integrated therewith or thereon that immediately ad-
join the building perimeters of each Building.

Section 1.17 Permigsgible Bujlding Area

"Permissible Building Area" means an area designated as a
"Permissible Building Area" on Exhibit B within which a build-
ing ol .a certain size and height has been, will be or may be
construct.ed as hereinafter more fully provided.

No building, structure or improvements (other than Common
Area Improvemunts) shall be erected or maintained outside of a
Permissible Building Area.

Section 1.18 Zermittees
"Permittees" means all Occupants and their respective offi-

cers, directors, employear, agents, partners, contractors, cus-
tomers, visitors, invitees, Jicesnsees and concessionaires.
Section 1.19 Person
"Person" or "Persons" means 1individuals, partnerships,
firms, associations, corporations and any other form of busi-
ness or government organization or sntitly, mnr one or more of

them, as the context may require.

Section 1.20 Project Enginger

"Project Engineer" means the applicable engi:iee> that is
from time to time designated by the Parties to pericc. the
functions of the Project Engineer under the Joint Improvement
Agreement. The presently designated Project Engineer is Ragnar

Benson Inc.

Section 1.21 Shopping Center Site

"Shopping Center Site" cor, sometimes, the "Shopping Center"
or the "Center'", means the Developer Parcel, May Parcel and the
Pipeline Property, as collectively described on Exhibit A,

Part 3, and shown on Exhibit B.
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Section .22 §

"sSupplemental Agreement"” means that certain Supplemental
Agreement which has been entered into contemporansously here-
with as a separate agreement between the Devaloper and May,
which agreement relates to certain obligations with respect to
Common Area, utilities and cther matters.

Section 1.23 Truck Facilities

"Truck Facilities” means the following whenever located on
the Parczi of any Party:

(a) ~rurk docks, open or enclosed, and ramps and approach-
es thereto; and

(b) areas-within cor immediately contiguous to a Building
specifically constructed exclusively feor such Building’s truck
loading., unleading, parking or turn-arounds.

Those portions of Truik Facilities that are not intended
for exclusive use by either Party (such as driveways and turn-
arcounds within the Parking Area) . shall constitute a part of the

Common Area and shall not be part(ol "Truck Facilities."

ARTICLE 2
LBLANK]

ARTICLE 3
EASEMENTS
Section J.1 Definitions apd Documentation
For the purposes of this Article, the following wii) apply:
(a}) A Party granting an easement is called the '"Gran.or,"
it being intended that the grant shall thereby bind and include
not only such Party but alsc its successors and assigns, who
until the Expiration Date shall act through, and in all re-
spects be bound by, the acts of the "Party" of the burdened

"Parcel.,"

LLTELTES
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(b) A Party to whom the esasement is granted is called the
"Grantee", it being intended that the grant shall benafit only
the "Party'" of the dominant "Parcel! (meaning the present
"Party'" and any successors or assigns of the present "Party"
who also qualify as a "Party" to this REA under Sections 1.15%
and 25.23 hereof). In addition, although not for the direct
benefit of Occupants or Permittees, the Grantes may permit from
time to time its Occupants and Permittees, the right to use
easements created pursuant to Article 3; providad, that any
such use shel) be subject to the restrictions and limitations
thereon contaired in this REA:; and further provided, that no
such permission nec the division of the dominant estate shall
permit or result in a use of the easement in excess of the use
contemplated at the date of creation of such sasement.

(c} The word "in" wiuk respect to an eassment granted "in"
a particular Parcel means, as /cha} context may rsquire, *®in,"
“eo," "on,! Yover," “"through," "uron," "across" and "under," or
any one or more of the foregoing.

(d) The term "Separate Utility Farilities" means any of
the following not installed under the teims »f the Joint
Improvement Agreement and not for use in coluwwon by both Parties
or for service of the Common Area: storm drainage facilities
and sanitary sewer systems (including, without lawitztion, une-
derground storm and sanitary sewer systams), underg:iv.s domes-
tic and fire protection watar systems, underground natural gas
systems, underground electric power, cables and systens, under-
ground telephone cables and systems, cable television systenms
and all other utility systems and facilities reasonably neces~
sary for the use or service of any Improvement situated on any

Parcel.

(e) The tern "Common Utility Facilities" is defined in

Section 1.6,

LETLTTES
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(f) The grant of any easement by a Grantor shall bind and
burden its Parcel which shall, for the purpose of this REA, be
deemed to be the servient tenement (whare only a portion of the
Parcel is bound and burdened by the easement, only that portion
shall be deemed to be the sarvient tenement).

(g) The grant of an easement to a Grantee shall benefit
and bind its Parcel which shall, for the purpcse of this REA,
be deenrd to be the dominant tenement. No propsrty othar than
the Shoppung Center site, as it may exist in accordance with
the terms of this REA, shall constitute part of the dominant
tenament.

{(n) Unless otnsrwise expressly providsd hersin, all sase-
ments granted herein r»:a non-exclusive and are irrevocabls and
perpetual,

(i) All easements heruin shall be aasements appurtenant
and not easements in gross,

(3) All casements granted hierssunder shall exist by virtue
of this REA, without the necessity orf confirmation by any othar
document. Likewise, upoen the terminatizn of any easemant (in
whole or in part) or its release in respact of all or any part
of any Parcel, in accordance with the terms hereof, the same
shall be deemed to have been terminated or released without the
necessity of confirmation by any other documsnt. Howwwer, upon
the request of a Party, the other Party will sign ana eskxnowl-
edge a document memorializing the existence (including thu lo=-
cation and any conditicns), or the termination (in whole or in
part), or the release (in whole or in part), as the case may
be, of any easement, if the form and substance of the document
is approved by each Party.

(k) No grant of easement pursuant to this Article 3 shall
be construed to impose any greater obligation on any Party to
construct or maintain its Building(s) except as expressly pro-

vided in this REA.

LETETTES
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Section 3.2 Eagements fo
Each Party hereby grants to the other Party esasements in

Common Area on its (Grantor’s) Parcel for:

{l) ingress to and egress from the Grantea’s Parcel:

(2) the passage and parking of vehicles;

(3} the passage and accommodaticn of pedestrians;

{(4) enjoyment by Grantee of its rights and interests
the Utf-Site Easements; and

(5) ( the doing of such other things as are authorized or
regquired tu o® done on the Common Area under this REA or the
JIA:
provided, however . that such easements are limited to such por-
tions of the Common Arca of the Grantor’s Parcel as are now or
hereafter from time to #ime set aside or intended to be set
aside, maintained and authszrized for such use under this REA,
including those portions of the Common Area shown o©n
Exhibit B. Enjoyment of the eajsenents granted by this Section
shall commence on tha date the Cownsiy Area 1n guestion is sub-
stantially completed.

Each Party shall have the right to eject from the Common
Area on its Parcel any Person not authorized to use the same.
In addition, each Party reserves the right to /icse off the
Common Area of its Parcel for such reascnable paricds of time
as may be legally necessary in the reascnable opini~~ of its
attorney and as beth Parties shall reasonably approve,. tg pre-
vent the acguisition of prescriptive rights by anyone; provid-
ed, however, before closing off any part of the Common Areas as
provided above, such Party must give notice to the other Party
or Parties of its intention to do so and must coordinate its
clesing with the activities of the other Party so that no un-

reasonable interference with the operation of the Center occurs.,
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The easements provided for in this Saection are subject to
the rights to use the Common Area for other purposes provided
for in this REA; however, no changes shall be made in the
Commen Area or in location or design of Common Area
Improvements pricer to the Expiration Date except as ctherwise
herein provided.

Notwithstanding any cther provision of this REA, the ease-
ments .cranted under this Section shall terminate on the

Expiration Date of this REA.

Sectici 1.3 Easements for Perpetual Access Roads

Each Pariy nereby grants to the other Party perpstual ease-
ments for pedestrian and vehicular traffic in thoss strips of
land {(not less thar the widths therefor shown on Exhilibit B) on
its (Granter’s) Parcel »mhich are shown on Exhibit B as cross-
hatched roadways (hereinufier referred to as "Ferpestual Access
Roads!") for the purpose of prrviding ingress to and egress
from: {i) the Grantee’s Parcel and the Off-Sita Eassments,

{ii) the Grantee’s Parcel and Ranbizwood Road, {(iii) the
Grantee’s Parcel and Tower Drive vialthe Off-Site Easements,
and (iv) the Grantee’'s Parcel and Barrirgton Road, together
with the following rights and subject te tho) folliowing restric-
tions and reservations:

{1) The use of the Perpetual Acceass Roads 2sements by any
Person entitled to the use thereof shall be in comior with all
other such Persons; such easements and the land upon which they
are located shall be considered in all respacts part of (hae
Common Area, and the improvemants therecon shall be considered
in all respects part of the Common Area Improvemants.

{2) Grantors of the Perpetual ACceass Roads sasements agree
not to eobstruct or interfere in any way with the free flow of
pedestrian and vehicular traffic over the roadways which com=

prise the Perpetual Access Roads, except to the extent

-]lfa
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necessary for reasonable repair and maintenance, tratfic
ragulation and control, and to prevent a dedication thereof
(except for Developer’s dedication of Ramblewocod Road and Tower
Drive shown on Exhibkbit B, which are contemplated as public
rights-of-way pursuant to this REA and Article 2 of the JIA) or
the accrual of any prescriptive rights to any Person therain.

(3) Grantors reserve the right from time to time after
(but et before) the Expiration Date to change the location of
the Perper:ual Access Roads easements on their respective
Parcels, pieavided, however, that access for pedestrian and veh-
icular traffic/js not unreasonably restricted or its enjoyment
in any way materislly impaired by such changes, and provided,
further, that a Grantor desiring to so relocate any such
Perpetual Access Roads.sghall construct, at its own axpanse, a
new roadway on such new location which is in all respects at
least equal to the roadway .n +hae ¢ld location and records in
Cook County, an instrument whichk wontains a site plan showing
the location of such new roadway oo it exists upon such
Grantoer’s Parcel, along with the locition of that portion of
the old roadway easement which is being abandoned,

Section 3.4 [Easements for Utility FaciiiLies

Each Party hereby grants to the other Party parpstual sase-
ments in its (Grantor’s) Parcel, except within such Party’s
Permissible Building Area, for the installaticn, usc, spera-
tion, maintenance, repair, replacement, relocation and (ut
Grantee’s election) removal of Separats Utility Pacilitiev
serving the Parcel of the Grantee and Common Utility Facilities.

All Separate Utility Facilities installed in the Common
Area, whether installed under this Section or ctherwise, and
Common Utlility Facilitiles shall be underground and the locaticn
of the Separate Utility Facilities shall be subject to the ap-

proval of the Party across whose Parcel the same are to bo




UNOFFICIAL,CORY s »

located, with the location of Common Utility Facllities being
determined by the Joint Improvement Agreement. The relocation
of any Separate Utility Facilities shall bhe subiject to the pri-
or consent and approval, in its sole discretion, of the Party
across whose Parcel the same are to be relocated.

Except as otherwise provided herein, the Grantee of any
easemert for Separate Utility Facilities under this Section
shall be-responsible, as between such Grantee and the Grantor,
for the .resrallation, maintenance, repair, replacement and any
removal or relocation, at Grantee’s cost, of all Separate
Utility Facilitii:s installed by the Grantee pursuant t¢ the
zasement grant, as well as for all Separate Utility Facilities
installed by the Grantze on its own Parcel. Any such installa-
tion, maintenance, repair, replacement, relocation and removal
of Separate Utility Facilitiaes shall ke performed by Grantee
only after two {(2) weeks' advaace notice to Grantor of
Grantee’s intention te do such work. However, in the case of
an emergency, any such work may be jinediately performed after
such advance notice to Grantor as is practicable under the cir-
cumstances. In addition, the Parties agree 211 such installa-
tion, maintenance, repair, replacement, remcvnl, and relocation
shall be performed in a manner that causes as 1.tcle distur-
bance to Grantor as may be practicable undar the cirzimstances
and any and all portions of the surface area of Granio.'z
Parcel which may have been excavated, damaged or otherwise dis~
turbed as a result of such work shall be restored at ths scle
cost and expense of Grantee to essentially the same condition
as the same were in prior to the commencement of any such
work., The Grantee shall indemnify, hold harmless and, at
Grantee’s election, defend Grantor (with counsal reasonably
acceptable to Granter) from and against any and all liens,

less, liakility, cost or expense (including attorneys’ fees),
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and liabilities incurred in connection with Grantee’s exercise
of the Separate Utility Facilities easements under this
Section, except to the extent the same shall have been caused
by Grantor’s negligence or willful act or omission to act.

None of such work or restoration, except emergency respair work,
shall be initiated so that such work and the conssegquant resto-
ration of the Grantor’s Parcel shall be carried on during the
periou from November 20 through January 5 of any ysar, i.e.,
during t'ie Christmas shopping season.

The Graitor of any easement for Saparate Utility Facilities
under this Seltinn may use the utility facllities installed
pursuant to sucn easement, provided the increase in costs in-
curred in order to riake such utility facilities adequate to
serve Granter’s addition2l use shall be borne by such Grantor
and, provided, further, that Grantor complies with the require-
ments of subparagraphs numbere2-(2), (3) and (4) of the follow-
ing paragraph of this Sectlon.

Except during the period from Movember 20th through the
fellowing January Eth, the Grantor of uny easement under this
Section may relocate on its Parcel any Suparate Utility
Facilities or Commen Utility Facilities insZalled thereon under
any easement granted by it, provided such relcoztion:

(1) may be performed only after Grantor has jyiven Grantee
thirty (30) days’ notice of its intention to relocate rsuch fa-
cilities:

(2) shall not interfesre with or diminish the utility verv-
ices teo the Grantee (however, temporary interferences with and
diminutions in utility services shall be permitted if they oc-
cur during the non-business hours of the Grantee, and Grantor
shall promptly reimburse Grantee for all cost, expense and loss

incurred by Grantee as a result of such interferences or dimi-

LETELTES
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(3} shall not reduce cr unreasonably impair the usefulness
or function of the facilities in guestion;

(4) shall not be relocated other than underground; and

(5) shall be performed without cost or expsnse to Grantees,
and, if Common Utility Facllities are involved, in accourdance
with plans approved by the Grantea.

All Common Utility Facilities lying within any Common Area
shall »r all purposes be desmed to ba included within the def-
inition'cf  Common Area Improvements.

The Grantor shall indemnify, hold harmless and, at
Grantee’s elect.on, defend Grantes (with counsel reasonably
acceptable to Graiitse) from and against any and all liens,
loss, liability, cost or expense (including attorneys’ fees),
incurred in connection with Grantor’s exercise of its rights
under this Section 3.4, excant to the extent the same shall
have been caused by Grantee’s negligent or wrongful act or
omission to act.

Section 3.5 gCeonstruction Easerguts

Each Party hereby grants to the nilier Party easaeaments in
the Common Area of its {Grantor’s) Parcel. iand where applicable
in the Permissible Building Area on its Parcel, for:

(1) Construction pursuant to the Joint Imprevement
Agreement and pursuant to this REA including Articles 6, 7, 8,
9 and 17 of this REA;

(2) The construction, maintenance, use, repair and re-
placement cof commen footings and/or common foundations if
Developer and May agree, in theilr discretion, to use common
footings or common foundations for their respective improve-
ments;

(3) The attachment and, subject te the provisions below,

the replacement of attachments of water protection improvements
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constructed on Grantee’s building to and on building
improvements of Grantor, provided the manner of attachment
shall be designated in accordance with good construction prac-

tice in the manner customary for improvemants of such type and

so as not to impose any load on Grantor’s building improvemants:

(4) The installation, use, maintenance, repair, replace-
ment and removal of building elements including underground
footings . and foundations for the purpose of supporting bullding
improvemconitz of Grantea, none of which building elemants for
which the eisament is given, however, shall extend more than
five (5) feet Orts Grantor’s Parcel: and provided, howaver,
that any constructinr-that is to take place in the sasement
area must take place ‘n accordance with plans and specifica-
tions approved by Grantor; and

{S) The installation, ‘‘ze, maintenance, repair, replace-
ment and removal of roof flasliinys encroaching upon the Parcel
of the Grantor, provided such reefd flashings do not encroach
more than two {2) feet (or such greater amount as may be shown
on the plans and specifications approvszd by Grantor, if such
greater encroachment has been specificallv Zpproved} and are
attached to a building constructed by Grantoe within ite
Fermissible Building Area.

The location of all easements under this Sectica shall be
subject to the approval of Grantor. The plans and spscifica-
tions showing the improvements specified in subparagraphis (1)
chrough (4) of this Section shall bs submitted to Grantor and
approval therecf by Grantor shall constitute designation by
each Granter cof the portions of its Parcel and Improvaments to
be used for such easements. Any such approval of Grantor shall
10t be unreasonably withheld or delayed, and any dispute over

such approval shall be an arbitrable dispute.
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In connection with the initial construction of the May
Building only, Developer hereby grants to May esasanments and
licenses in, upon, over and through the parcel of land owned by
Developer immediately west of the May Parcel, as mcre particu-
larly described in Exhibit A, Part 6 (hereinafter called the
"Construction Staging Area’) and located as shown on Exhibit B,
for May’s: (i) construction pursuant to this REA, including
Articlesz 7 and 8 of this REA: and (ii) material and equipment
storage| construction shacks, other temporary improvements,
constructicr. staging area, and parking for workmen, trucks and
construction cdqguipment. The easements and licenses in the
Construstien Stagang Area only, which are granted by this.
paragraph, shall expile upon the completion of the construction
of the May Building pursuvant to Article 7 of this REA,
Developer warrants anc reapcasents to May that Trustee is the
fee owner of the Construction Staging Area and that Developer
has the power to grant May the iforesaid easements and licenses
in the Construction Staging Area.

Each Grantee agrees to pay the Grarntor that additional cost
of construction, maintenance, respair and replacement of any
improvement or structure constructed by Grantor which arises on
account of Grantee’s exercise of its easamant rignts under this
Section, Each Grantee further agrees to use due sars in the
exercise of the rights granted under this BSection and, in the
event the exercise of thae rights granted under this Sectioun
reguires Grantee to enter upon the Parcel of Grantor, to irst
obtain the consent of Grantor as to the msthods and timing in
the exercise of such rights.

Each Party covanants and agrees, respectively, that its
exercise of such easements shall not rasult in damage or injury
to the buildings or ether improvaments of the othsr Party, and

shall not unreasonably interfere with or interrupt the business

LEYETTIES
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operation conducted by the other Party in the Center. 1In
additicn, each Grantee, at its sole cost and expense, shall
promptly repair, replace or restore any and all improvements of
Grantor which have been damaged or destroyed in the exercise by
Grantee of the easements granted under this Section and shall
indemnify, hold harmless and, at Grantoer’s election, defend
Grantor. (with counsel reasonably acceptable to Grantor) from
and agairnst all liens, loss, liability, cost or expense (in-
cluding &tenrneys’ fees) incurred in connection with or arising
out of Grantie’'s exercise of said easements, except to the ex~
tent the same ga7ll have been caused by Grantor’s negligent or
wrongful act or omissicn to act,

Grantee’s improvements in such easements shall, for pur-
poses of maintenance, opzration, insurance, taxes, repairs,
reconstruction and restoriati~n under this REA, be desmed part
of the Grantee’'s Parcel and Buliding and shall be deemed not a
part of the Grantor’s Parcel or Building for such purposes.

The easements granted by this fection shall remain in exis-
tence and shall not expire sc long as'tha building of the
Grantee (as originally constructed or any rustoration or re-

placement thereof made during the term of thin REA) remains in

existence.

Section 3.6 Grantor’s Remeval of Common Fouusatiqns

Each of Developer and May coveanants that if all ol . any part
of its Building is removed or destroyed, at any time, 1C-will
leave in place any foundations, slabs, load bearing walls aud
party walls (or portions thereof) not destroyed if, immediately
before such removal or destructien, such foundations, slabs,
load bearing walls or party walls (or portions thereof) were
shared jointly betwaen May and Developer. Each of Developer
and May shall be obligated to leave these foundations, slabs,

lcad bearing walls and party walls in place only for so long as
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the other Party’s Building te which the same are attached (as
originally constructed or as replaced under this REA) shall
stand or shall be in the process of being replaced.

Nothing in this Section nor in Section 3.5 hereof imposes
any obligation on May or Developer to restore or reconstruct
all or any part of its Building beyond the termination of any
such restoration obligations as are otherwise contained in this
REA./Jn addition, nothing in this Section nor in Bection 3.5
hereof prohibits May or Developer from demolishing its Building
beyond tlie *ime, if any, the Parties are obligated to maintain
the same under.this REA.

The covenants given under this Section 3.6 shall remain in
effect and shall not expire so long as the Grantee’s Building

(as originally construstad or as replaced under this REA) is in

existence.

Section 3.7 Self=Help Larsnents

Each Party hereby grants tu che other Party sasements in
the Common Area of its (Grantor’s) Parcel for installation,
construction, repairing, maintaining, ’elocating and removing
any and all Separate Utility Facilities /nd Common Area
Improvements, if such installation, construstion, repairing,
maintaining, relocating or removing is require. or permitted
under the other provisions cf this REA or the Jolnt Improvement
Agreement. Each Grantee of the easements granted undsx this
csection shall indemnify, heold harmless and, at Grantor’s lec-
tion, defend Grantor (with counsel reasonably acceptable ¢
Grantor) from and against all liens, loss, liakility, cost or
expense (including attorneys’ fees) incurred in connection with
or arising out of Grantee’s exercise of said easements, except

to the extent the same shall have been caused by the Grantor'’s

negligent or wrongful act or omission to act,.
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The duration of the easements granted under this Section
shall be coterminous with the respective provisions of the REA
which give the Grantee the right or the obligation to perform
the work described in this Section.

Section 3.8 [Blank]

Section 3.9 Exterjor Light Easements

If and as required pursuant to plans and specifications
approeved by Grantor, each Party hereby grants to the other
Party ar easement to install, maintain, repair and replace, at
the individia)l expense (including electricity) of Grantee,
lighte for the rurpose of highlighting the exterior of the
Grantee’s Building, such lights to be placed on light standards
within that portion of-the Common Area on Grantor’s Parcel con-
tiguous to the Grantee’'s Parcel and within fifty (50) feet from
the face of the Grantee’s Tuilding (the exact light standards
to be used to be agreed to by Grantor and Grantse), togather
with an easement of ingress to un:d egress from such light
standards to accomplish such purpcse.. The position, location,
type and character of such lights to(ba subject to the approval
of Grantor. Each Grantee agrees to use (lue care in the exer-
cise of the rights granted under this Secticr and to obtain
Grantor’s consent as to the metheds and timing ir the exercises
of such rights, and further agrees, at Grantee’s axranse, to
promptly repair, replace and restore any and all Imp~cvaments o

+)

of Grantor which have been damaged or destroyed by Graritee in

by

the exercise of the rights granted under this Section and to ﬁy
o

~

indemnify, hold harmless and, at Grantor’s election, defend
Grantor (with counsel reasonably acceptable to Grantor) from
all liens, loss, liability, cost or expense (including attor-
neys’ fees) incurred in connection with or arising out of the
exercise of such rights, except to the extent the same shall
have been caused by the Grantor’s negligent or wrongful act or

orission to act.
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The easements granted under this Section shall terminate on
the Expiration Date of this REA.

Section 3.10 Abandeonmant . of Casements
After the Expiration Date of this REA, the parpetual sase-

ments granted in Section 3.3 and Section 3.4, or all or any
part or parts thereof, may be abandoned and terminated, if the
use thereof shall have ceased and cessation theresof continues
for a continuous period of five (5) ysars. Thereafter the then
record cwinr of the fee of the Parcel burdened with such esasae-
ment may giva written notice by United States registered mail,
postage prepaid,/ return receipt requented, mailed to the then
recerd owner of the) fee of the Parcel benefited by such sase-
ment and the then recerd owner, if any, of any leasshold inter-
est in such benefited pPurzel, stating that such easemant has
been abandoned and may pla<z of record in the Recorder’s Officae
in Cook County, Illinois, wit)Xin ninety (90) days after the
giving of such notice an affidavi’ that such abandonmant has
taken place and that such ncotice has been properly given., If
any record owner of the fee of the banzfited Parcel fails to
nrlace of record in the Recorder’s Office in Zook County,
Illinois, within ninety (90) days after the giving of such no-
tice an affidavit that such easement has not ceased to be used
for such continuocus five (5) year period, such eazeapznt shall
thereupon be conclusively deemed abandoned and any p<cu”n hav-
ing or thereafter acquiring an interest in the Parcel previous-
ly burdened shall hold and take such interest free of and
unencumbered by such easement.

Section 3.11 Qther Grants of Easement: Dedications

No Party shall make or permit to be made any grant or other
conveyance of any easement on its Parcel, to or for the benefit
of any Persen who is net an Occupant or to or for the benefit

of any property outside the Shopping Center Site other than
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(1) for street widening purposes approcved by the cther Party,
{ii) for public or other utilities serving Improvements within
the Shopping Center Site, or (iii) an esasement imposed as a
condition to permitted development of the May Parcel or the
Developer Parcel.

Subject to the provisions of Article 2 of the JIA regarding
the irprovement and dedication of Ramblewood Road and Tower
brive, ‘& Party shall not dedicate any part of its Parcel for
public purposes without the consent of the othar Party, which
consent the uther Party may give, condition or withhold in its
go0le and abso.vts discretion, except that if such dedication is
for purposes of wWicdening streets (and incidental purposes) on
the perimeter of the Shppping Center or for utility sasements,
then the same may be midsn with the consent of the other Party
and such consent shall noit /hre unreasonably withheld. Any pur-
ported grant or conveyance mgde in violation of the provisions
of this Section 3.11 shall be aburlutely volid ab initic unless
the grant or a consent thereto by Y“o:h Parties, exscuted and

acknowledged by both Partiee, is placi»d of record in & single

instrument.

Section 3.12 Easements to Public Util.viap

Subject to the provisions of Article 2 of tha JIA regarding
the improvement and dedication of Ramblewood Road 7.al Tower
Drive, no Party shall make or permit to be made any ¢zt or
other conveyance of an easement permitted by Section 3.11 to a
public utility which shall be inconsistent with the following
conditions, covenants and restrictions, and such public utility
and its successors shall be deemed bound by such conditions,
covenants and restrictions (unless the Parties shall expressly

agree otherwise in a recorded instrument):

(1) The easement is non-exclusive.

-26=
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(2) All facilities installed pursuant to the easament
shall be underground except for manholes and manhole covers
which shall be flush with adjacent grade and sxcept as other-
wise shown on plans approved by Grantor.

(3) Grantor retains the right to use the surface areas in
accordance with this REA.

(4) Grantor reserves the right to require the public util-
ity 4goantee to relocate its facilities (and vacate the ease-
ment) to¢ Another location on Grantor'’s Parcel sublject to the
conveyance 7T a similar easement, all at Grantor’s cost and
expense,

(5) The publiz utility grantee shall not, in its use
and/or installatior interfere with othar utility lnstallations
and easements in the arza.,

{6) The public utility grantee shall protect its facili-
ties against uses, made by Srzitor and others, of the surface.

(7) The public utility graites shall make adsquate provi-
sions for the safety and conveniencsz of all Perscons using the
area.

(8) The public utility grantee shall not permit any claim,
lien or encumbrance to attach against Grant\)''s Parcel or any
interest therein.

Any purported grant to any public utility which is incon-
sistent with the foregoing conditions, covenants and yestric-
tions shall be and be deemed to be voidable at any tiwmu during
the term of this REA, at the election of any Party on writien
notice given to the other Party at any time during the term of
this REA, unless the grant or a consent thereto by both
Parties, executed and acknowledged by both Parties, is placed
of record in a single instrument.

In additien teo the feregeing, the Party granting such a

public utility easement shall utilize its best efforts to

-27-
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impose requirements in the easement that: (i) the public
utility grantee, following installation or other work, shall
replace and restore the areas and improvements to the condition
in which they were prior to performance of such installation
and work, and (ii) the public utility grantee shall indemnity,
hold harmless and, at Grantor’s election, defend Grantor (with
counsel reasonably acceptable to Grantor) against zll loss and
liabilicy (including attorneys’ fees) which may result to
Grantor (from the negligent act or omission of the public utili-
ty grantee, 1ts agents, employees, and contractors, except to
the extent the /'gsame have been caused by the Grantor’s negligent
or wrongful act or omission to act.

Section 3.13 [Eagsenents for Mav'e Pylon Sign

Developer hereby girnts to May a perpetual, exclusive sase-
ment on the Shopping Center Site in the arsa shown on Exhibit B
along Barrington Road as the "“5.ign Easement Area" for the in-
stallation, use, operatlion, mairitonance, repalilr, rsplacement,
relocation and removal of May's prutotype thirty (30) foot tall
pylen sign structure containing two (2; twenty (20} foot by
ten (10} foot sign panels and related imirovemonts (the design
and signing of which shall be determinead by ¥May from time to
time in its scle discretion), to be earected by mey in the sign
Easement Area. May’s easement as toc the pylon sijgn and Sign
Easement Area is exclusive. The aforesaid pylon siy” srructure
shall be owned by May.

Section 3.14 (BlanX)

ARTICLE 4
ELANS AND GPECIFICATIONS
Section 4.1 General Design Data

In the preparation of all improvement plans for the Center,

the general design data, standards and minimum technical
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specifications set forth on Exhikit C hereto shall be followed
as minimums, unless applicable governmental specifications es-
tablish higher standards in which case the higher standards
shall be fcllowed.

Section 4.2 pPlans of May
May has provided Developer with architect’s renderings of

the prototype Building which May intends to construct on the
May ‘Paircel, which prototype features the use of pre-cast con-
crete oh_ exterior walls and a deccrative roef band. Dsveloper
nas indicated that it has no objection to the construction of
said prototype.  Such renderings (as the same may be amended by
May by giving copies of amendments to its renderings to
Developer) so prepare”-by May shall hareinafter be called
"May‘s Preliminary Building Plans." Upon not less than twenty
(20) days’ written request ‘rom Developer, given within ten
(10) days after receipt of any :mendments to May’s Preliminary
Building Plans, the Parties shail meet for the purpose of re-
viewing and discussing May’s Preliminary Building Plans and any
objections which Developer may have tc zuch May Preliminary
Building Plans; provided, however, in any dispute over what is
to be contained in May‘’s Preliminary Building Plans, the deci-
sion of May shall be final and shall not be sulject to arbitra-
tion or litigation. Notwithstanding the forsgoing, itay shall
deliver to Developer, on or before February 1%, 198%, ary and
all amendments to May’s Preliminary Building Plans.

section 4.3 gCenter to be Architecturally Harmonious

Each Party shall cause its Architect to work with tha
Architect of the other party to the end that the design and
exterior of all Buildings will blend harmoniously and attrac-
tively so as to provide & unified and integrated shopping cen-
ter with an architectural appearance of having been planned as

a single unit, subject to the provisions of Section 4.2,
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providing that May’s decision shall be final in respect of its
plans for its Building.

Section 4.4 v

Elans

Not less than fifteen (15) days prior to the commencement
of construction ¢f any Developer Building, Developer shall, at
its expense, complete and deliver to May one (1) complete set
of se;ins and three (3) complete sets of prints of Developer
Building Preliminary Plans for the review and approval of May,
which appreval shall be made within fifteen (15) days from the
date of submission and as more fully provided below in
Section 4.6, ‘Cach Developer Building Preliminary Plans shall
be developed from arnd conform to Exhibit B to this REA and
shall otherwise be in accordance with the requirements of this
REA and shall include, wichout limitation:

(1) Design and location plans of sidewalks and curbs along
the perimeter of the Developer.Puilding(s).

(2) Architectural elevations ¢f the Developer Bulilding(s)
and related improvements.

(3) Exterior perspective renderings of the Developer
Building(s).

(4) Landscaping plans for and along the/Daveloper
Building(s), showing location and species for al. exterior and
interior landscaping.

(5) Proposed specifications, including without i pitation,
materials and colors, for the exterior and interior of i
Developer Building(s).

(6) Sign designs, and sizes and locations.

(7) Docks, dock areas and trash compactors for any

Developer Building and screening for the same.
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Sectieon 4.% [Blanhkl

Section 4.6 Approval of Developer Buillding Preliminary
Plans

If May does not disapprove of any aspect of the Developsr
Building Preliminary Plans pursuant to Section 4.7 within tif-
teen (i3} days from such date of submission, such Developer
Bullding Freliminary Plans shall be deamed to be satisfactory
for the devrlopment of the Shopping Center Site. If there is
such disapproval, Developer will, within fifteen (13} days af-
ter receipt of such)objection or proposal, appropriatsly amend
and modify said Develcger Bullding Preliminary Plans so as to
reflect all changes, morifications and corrections which May is
permitted to require hereunder, and upeon completion thereof,
submit the Developer Building pPreliminary Plans, as so amandsd
and modified, to May for its approval, provided that the fail-
ure of May to give further notice o7 disapproval within fifteen
{15) days after receipt of said Developszr Building Preliminary
Plans, as so modified and amended, shall copstitute approval
theresof by May. Developer shall not thereafter modify or
change any approved Developer Building Prelimiraxv Plans with-
out the prior written consent of May.

The approval by May of the Developer Building Prelininary
Plans shall not constitute the approval by May of the wlans and
specifications referred to in Section 3.5 hereof, such plans
and specifications to be approved separately from approvals in
this Article 4.

Section 4.7 Reascons for Disapproval

After receiving Developer Building Preliminary Plans for
review and approval, May shall have the right to disapprove of

the same only for one or more of the following reasons
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(provided, howaver, that May shall have no right to disapprove
of any such plans with respect to Developer Building P (as
shown on the Site Plan) for occupancy by Phar-Mcr Drugs):

{1) The incompatibility of (a) the conatruction, (b) the
Aasign, (c¢) the construction components, (d) the decorative
alements (including landscaping and irrigation syatems for
landscazing), (e) the material selections, the decor snd trsat-
ment valuos, and (£) the general architectursl character and
the generci dasign with the balance of the Shopping Center.

{(2) SucihiDeveloper Building Preliminary Plens do not con-
form to Exhibit %; or

(3) Such DevelLoper Building Preliminary Plans d¢ not com-~
ply with the terms of Lhis REA.

Notwithstanding the (oregoing, May shall not have the right
to review and disapprove oI (he Developer Building Preliminary
Plans for any of the reasons specified in subparagraph
(1) above with respect to: (i) hetional retallers or franchis-
es, (ii) regional retailers of francn)ses, or (iii) local re-
tailers or franchises with a significart number of =stores or
outlets in the Chicsgo metropolitan area; pinvided, however,
the reasons for disapproval specified in sulbips-agraphs (2) und
(3) above shall continue to apply with respect’ to the retailers
or franchises designated in clauses (i), (ii) ana (jiZi) hereof.

Section 4.8 Approval of Fire Rating Bureau

All plans for construction by Developar and May shali be
subject to review and approval by the fire rating bureau joint-
ly designated by May and Developer. Developer and May shall

comply with all requirements of such bureau.

LETIEVTES
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ARTICLE 5
GENERS

Section 5.1 ¥ "

As used in this Article the word 'construction" includes
initial constructieon under this REA, and except where otherwise
specified, subsaguent construction, alteraticons, maintenance,
repalir, restoration, replacement, rebuilding, demclition and

razing . rarried on in the Shopping Centar,

Sectionh 5.2 gConstruction to Proceed in Reasonable Mannsr:
coordination of construction

Each Partcy shall perform its construction =so as not to:

(1) Cause ar; unreasonable increase in the cost of con-
struction of the rersunder of the Centsr or any part thereof:

{2) Unreasonably in:erfere with any cther conatruction
being perfermed on the Shiroing Center Site or Off-Bitae
tasements;

{3) Unreasonably interfere with other Parties’ operations
and rights as contemplated by this REA;

(4) Unreasonably impair the use. ‘sccupancy or snjoyment of
the Shopping Center Site by an Occupanc ard/or its Permittess.

Each Party, as respects its respesctive ronstruction, shall
use all reasonable efforts to cause its archirerts, engineers
and contractors to cooperate and coordinate its construction
with the architects, engiinesers, contractors and construction
work of the other Party to the extent reasonably praciicable,
to achieve the objectives set forth in this Section.

Section 5.3 gonstruction Barricades

If any initial construction hereunder is not substantially
completed when the Building of either Party first opens for
business to the general public, or, as to any construction
other thar initial constructien, if either Party begins con-

struction after the Building of the other Party has opened for
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business to the general public, then the Party carrying on the
construction shall erect adegquate, sightly construction barri-
cades at least four (4) feet in height substantially enclosing
the area of its construction, and shall maintain these con-
structien barricades in place (to the extent reasonably neces-
sary to remove the hazardous construction conditions, 1lf any,
to Permittees).

1%.8 Section applies only to construction that can reason-
ably be ceemed to constitute a hazardous condition for
Permittees: however, each Party may erect construction barri-
cades, as herrinabove specified, at the time of any construc-
tion and maintain-the same until the construction so surrounded

is secure from unauthrerized intrusion.

Section 5.4 JInjtisi Construction, Storage Sites and Timae
Schedulz= == Approval bRy Partiss

Bafore aither Party beyins any construction which affects
any part of the Commen Area it shall submit to the other Party
for approval:

(1} 2 plot plan cof the Canter su~wing, as respscts the
construction in guestion, its materi=l and equipment storage
sites, construction shacks and other tampnrary improvements and
workmen’s parking areas: and

{2) A time schedule indicating the approximute dates when
each pertion of the Center to be used by such Party tpr the
purpose referred to in the preceding subparagraph (1} ~aall be
so used.

The other Party may require reasonable adjustments to the
designated locatiens and/cor time schedulas contained in the
above documents in order to prevent unnecessary conflicts in

construction and cperations on the Site.

LETETTES




UNOFFICIAL CQORY -

Section 5.5% icens

Frorm time to time during the term of this REA, each Party
shall have a temporary license to use parts of the Common Area
on its own Parcel or to the extent reasonably necesgary, on the
other Party‘’s Parcel, for:

{1) all "“construction" as defined in Secticon 5.1; and

/ey maintaining or repairing its Improvements,

(2ctivities carried on under the preceding subparagraphs
(1) or {7) are collectively referred to in this Section 5.5 as
"Work").

Within a riasonable time before it begins any Work, a Party
shall submit a plzc plan toc the other Party cutlining theose
portions of the Commin Area in which the license is needed.
Only if a Party reguestz a license on portions of Common Area
on the other Party’s Parcel shall the location as shown on the
plot plan and the duration ot the license be subject to the
approval of that Party, which aprrecval shall be in that Party’s
sole and absolute discretion, and, Ir such event, within ten
(10) days after its receipt of the pict r»lan, the Party whose
Parcel is affected thereby shall notify iiu vrequesting Party
whether it approves or disapproves of the sane:

When the licensed Party ceases using the Comion Area in
guestion, it must promptly restore such area to tha conditien
in which it existed before the commencement of the Worx: This
restoration shall include clearing the area of all looss Jurt,
debris, eguipment and construction materials and the repair or
replacement of paving, striping and landscaping as required.

The licensed Party must also restore any other portions of

LETEVTES
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portions of the Center (except for the under-construction
improvements and the portions of the Common Area being used
under this Secticn) free from any loose dirt, debris, equipmant
or construction materials relating to the Work,.

This Sectien 5.5 shall not in any way limit the right of
any Party to enter upon or use the Common Area of the other

Party jif specifically provided for in any other Section of this

REA.
Sectizn 5.6 Safety Matters: Indemnification

Each Party .shall:

(1) Take ¢li _safety measures reascnably required to pro-
tect the other Parcy and a;l Permittees and the property of
each from injury or dsanajge caused by or resulting from the per-
formance of its respective construction:

{2) 1Indemnify, hold harmless, and (at the election of the
other Party) defend the other Party and all Permittees (with
counsel reasonably acceptable to.‘he other Party) from any and
all claims, costs, loss, expenses and liabilities (including
attorneys’ fees) arising from the deat!:'of or accident, injury,
loss or damage whatsoever caused to any ratuvral person or to
the property of any Person arising out of, ox in connection
with, or as a result of such construction (the foregoing indem-
nification does not apply to the extent that the desrch, acci-
dent, injury, loss or damage is caused by the negligercs,
wrongful act or omission or fault of the indemnitee or its con-
tractors); anad

(3) Indemnify, hold harmless, and (at the slection of the
other Party) defend the other Party (with counsel reascnably
acceptable to the other Party) from and against all mechanics’,
materialmen’s and laborers’ liens and all cost, loss, expenses
and liabilities (including attorneys’ fees) arising from its

respective construction.

-36-

LETEVTES



UNOFFICIAL'COPY  /

Section 5.7 Evidence ¢

hfter a Party has completed any construction, it shall,
upon reguest of the other pParty, deliver to the other Party
evidence that the construction has been completed in compliance
with all applicable laws, ordinances, rules and regulations. A
Certificate of Occupancy (or the equivalent therecf) issued by
the gevernmental beody having jurisdiction thereof shall be
deemed sutisfactory evidence of compliance with laws, ordinanc-
es, rules and regulations.

Section 5.2 Liens

Subject to ftrhe provisions of the Joint Improvement
Agreement, each Per.y agrees that in the event any mechanic’s
lien or other statutol’y lien shall be filed during the term of
this REA against a Party’s-Parcel by reason of work, labor,
services, or materials suppiied to or at the regquest of it pur-
suant to any construction on its Parcel, or supplied to or at
the request of an Occupant of its Pearcel pursuant to any con-
struction by said Occupant, it shall piy and discharge, or
cause to be paid and discharged, the csame ~f record within
thirty (30) days after the filing thereof;, rubject also to the
provisions of the following sentence. Each Pnrty shall have
the right to contest the validity, amount or applivablility of
any such recspective liens by appropriate legal procaedings, ana
so long as it shall furnish bond or indemnify, and defei” as
hereinafter provided, and be presecuting such contest in guod
faith, the reguirements that it pay and discharge, or cause to
be paid and discharged, such liens within said thirty (30) day
period shall not be applicable; PROVIDED, HOWEVER, that in all
events such Party shall within thirty (30) days after the fil-
ing thereof bond or indemnify against such liens in amount and

form satisfactory to induce the title insurance company which
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insured title to the respective Parcel o¢f each ¢f the Parties
hereteo to insure over such liens in a manner which provides the
other Party with title insurance coverage eagual to or in excess
of the amount of such liens, and shall indemnify, save harmlass
and, at the election of the other PFarty defend (with counsel
acceptable to the other Party) the other Party from all loss,
damage, liability, expense or claim whatsocever {(including at~
torneys‘ fees and other coats of defending against the forego-
ing) resulting from the assertion of any such liens. In the
event such lajal proceedings shall be finally concluded (so
that no furtheir appeal may be had as of right) adverssly to the
Party contesting such liens, such Party shall within ten (10)
days thereafter cause the lien(s) (including any resulting
judgment lien) to be dircharged of reccrd prior to any foreclo-

sure.

Section 5.9 Workmanship: Ccmrliance with Laws and
Insurance Requirements

Each Party which performs work urnder this REA agreas to
perform such work and to construct the Bulldings and
Improvements constructed by it in a diligent. good and workman-
likxe manner with the use of first class materisls, and in ac-
cordance with (1) all applicable building and zon!ng laws and
all other laws, ordinances, orders, codes, rules, riagulations
and requirements of all federal, state, municipal, publiz and
governmental agencies and governments, (2) orders, rules 2ad
regulations of the National Board of Fire Underwriters or any
other body now or hereafter constituted psrforming similar
functions in Coo)k County, Illinois, and (3} all regulations,
tariffs, and other regquirements and specifications ef all regu-
lated public utility companies providing utility services to

the Center or to such Party’s portion thereof.
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ARTICLE 6

co

Section 6.1 |Joint Improvement Agreament

The Parties have entered into a Joint Improvement
Agreement, dated &as of even date herewith covering the Common
Improvement Work and Common Areas Improvements, which Joint
Improvrzinent Agreement is hereby incorporated herein by this
reference the same as if it were fully set forth herein; pro-
vided that  in the event of any inconsistency betwesn the pro-
visions of thir REA and the provisions of the JIA, the JIA

shall c¢ontrel,

Daeveloper shall cumplete all Common Improvement Work neces-
sary to facilitate corstiuction of the May Building {(including
without limitation the conrtruction road, the Construction

Staging Area, other staging sceas and the pad for tha May

Building) no later than April 3, 198%, The Common Improvement
Work related to the construction 07 utilities, rosdways, park-
ing areas, and sidewalks shall be subs‘antially completed ten
{(10) weeks prior to the opening of the'may Building pursuant to
Section 7.2 of this REA, and the Common lmorovemant Work for
the balance of the Center {(including, without iimitation, the
traffic signal at Barrington Road and Tower Drive; the traffic
signal at Barrington Road and Ramblewood Road, and on and off-
site storm water facilities), and the site work for tlie Hanover
Park Parcel shown on Exhibit B (with the exception of tha ~ut-
lot parcels and the parking arees related specificelly to the
outlot parcels on the Hanover Park Parcel, the "Excluded Arcas”
shown on Exhibit B), shall be substantially completed prior to
the opening of the May Building pursuant to Section 7.2 of this

REA; provided, however, that the aforesaid obligatlon to sub-
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aforesaid schedule or to substantially complete the same as
soon as possible thereafter. After the opening of the May
Building and prior to the completion of the site work for the
“Excluded Areas,” Developer‘-hall improve and maintain such
areas so as to be sightly and compatible with adjacant land-
scaping and/or Parking Area. Developer shall obtain all neces-
gary permits and approvals for the work described in the first
two senconces of this psragraph prior to April 3, 1989, subject
to delays: oayond Developer's contreol which do not pertain to

Developer's ninancing.

Section 6.7 'Developer's Construction Duty

Developer agreas to commence and diligently pursue to com-
pletion the constructizn of Developer Buildings containing at
least 40,000 square fest 0f Floor Area, in addition to
Developer Building P (as urown on the Site Plan) containing st
least %0,000 sguare feet of Floor Area for occupancy by Phar-
Mor Drugs (all collectively referred to as the "Phase 2 Initial
Developer Buildings") after the apgsroval by May of the
Developer Building Final Plans as heirs.rabove provided in re-
spect of the Phase 2 Initial Developer Buildings. Developer
also esgrees to commence and diligently pursus to completion the
construction of buildings on the Hanover Park ‘i'arcel contalning
at least 20,000 square feet of Floor Area, in additian to
seveloéer Building K (as shown on the Site Plan)} conteining at
approximately 60,000 square feet of Floor Area for occurancy by
Cub Foods (all collectively referred to as the “"Phase 1 1Initial
Developer Buildings")., Developer shall commence construction
sufficiently early to complete the same by the date set forth
baelow in Section 6.3, and once said construction is commenced,
shall diligently pursue the same tc completion.

Section 6.3 Developer!'s. Completion Duty

(1) Developer (a) shall provide May its building pad, the

40~
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Construction Staging Area, other staging areaa and the
construction road in compliance with the Joint Improvement
Agreement on or before April 3, 1989; (b) shall substantially
complete all Common Improvement Work and Common Area
Improvements prior to the opening of the May Building pursuant
to the requiremente of the JIA and Section 6.1, above; and

{c) skoll fully complete the Phase 1 Initial Developer
Buildirygs and the Phase 2 Initial Devesloper Buildings on or
before tns opening of the May Building.

(2) In trs event May reasonably anticipates that Develaoper
will not complersz the Common Improvement Work or Common Ares
Improvements and -re Bite work construction obligations relat-
ing to May's building pud, staging areas or construction rosad
by the date provided for 3in Sections 6.1 and 6.3, or in the
event May reasonably anticl.ctes that Developer will not com-
plete the balance of its site woerk construction obligations by
the date provided for in Sections 6.1 and 6.3, upon ten (10)
days®’® notice to Developer and providas® Developer Auoes not then
commence and diligently pursue its coustruction obligations,
and subject to unavoidable delays, Masy moy cake any measures
necessary to complete the Common Improvement ‘~ork, Common Area
Improvements or site work in question itself, sulsfect to reim-
bursement from Developer, or offset against any of May's future
payments to Develcoper (including, without limitation, *iay's
contribution toward the Total Expenditure described in
Section 2.1 of the Supplemental Agreement and May's payment of
its Allocable Share pursuant to SBection 2,2 of the Supplemental
Agreement), for actual costs incurred by May. In the event May
exercises the aforesald right, and otherwise complies with the
provisions of the Supplemental Agreement, Developer shall pro-
vide May with the letter of credit described in Section 2.7 of

the Supplemental Agreement upon completion of the Common

Improvement Work.

-]l
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Section 6.4 * on” _Defined

The term "commence construction”, or words to like effect,

as used in Articles 6 and 7 shall mean the commencement of ac~
tual physical work on the foundations at the building site in
the case of a Building, or commencement of actual phymsical work |
on the Common Improvement Work in the case of the Common

Improvemaent Work.

ARTICLE 7
QONSTRUCTION O MAIN BUILDING BYX MAY
Section 7.1 May's Construction Duty
Unless Develioper is in default hereunder, May shsll com-
mence and diligentiy prosecute the construction of its Building
no later than thirty (30) deys after the occurrence of all of
the following:

{1) Plans for the Common Improvement Work and Common Area

Improvaments have been approved. by May pursuant to the Joint
Improvement Agreement and the Center has been graded suffi-
vcaiently to permit commencement of such construction and the
Permissible Building Area of May has been prepared for con-
struction in accordance with the Joint Improvement Agreament;

{(2) Developer Building Preliminary Plans for the strip
portion of the Center have bceen approved by May;

{3) Developer has arranged bond proceeds and secired fi-
nancing for construction of Commcn Improvement Work anr
Developer Improvements and a mortgage evidencing a porticr of
such financing has been placed of record in favor of an insti-
tutional lender of sufficient assets to provide such financing;

(4) The temporary utilities, construction roads, the
Construction Staging Area and other staging areas referred to

in Exhibit € have been installed in accordance with the Joint
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(5) Necessary construction easements which May is entitlad
to have approved and which have been reaguested by May in a
timely manner shall have been approved as provided for in
Section 3.5:

(6) The representations and warranties of Davelopar set
forth in Section 25.27 and in the Purchase and Sale Agreenment
of even date herewith by which May purchased the May Parcel
from Devaloper (the "Purchase and Sale Agreaement") shall be
true as ol the date May is to commence construction;

(7) Developer shall have obtained all governmental appro-
vals, permits,(licenses, certificates and authorizations per-
taining to the corstruction of (i) the Phase 1 Initial
Developer Buildings ard the foundations of the Phase 2 Initial
Developer Buildings in zcoordance with this REA, and (ii) the
Common Improvement Work and Common Area Improvements and site
work for the Hanover Park Parcel in accordance with the Joint
Improvement Agreement, and shall »sve commenced and be continu-
ing with construction of the same;

(8) May shall have succeeded in ol%taining a building per-
mit for the purpose of satisfying its construction obligation
pursuant to this Article 7, provided, however, -that this
Section 7.1(8) shall serve as a condition precelent toc May’s
construction duty under this Article 7 only on the condition
that May utilizes its best efforts toc prepare and submiv to the
village of Streamwood, on or before February 15, 1989, a cus-
tomary building permit application for the construction of a
building similar to the structure erected by May in South Bend,
Indiana:

{(9) Developer shall have obtained the following approvals,
permits, licenses, certificates and authorizations from all
necessary governmental entities having jurisdiction thereof:

(A) subdivision of the May Parcel from the Developer

Parcel:
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(B} rezoning of the Shopping Center to a zoning
classification which authorizes the use of the same as a
shopping center, department store and parking facilities,
including without limitation, special use permit approval
for the development of a shopping center, and preliminary
and final site plan approval which authorizes the develop-
ment of the Shopping Center in accordance with the JIA, the
Surplemental Agreement, this REA and the Site Plan attached
heratn> as Exhibit B and featuring the amount of parking

providasion Exhibit By
{C) upprovals required for May to locate, construct

and maintain May’s exclusive pylon sign featuring "Venture"

sign panels upca the Sign Easement Area, as provided in

this REA:; and

{D) "wetlands” devalopment approvals or waivers,

deemed necessary by May.
none of which shall be subject to) revocation or appeal or to
conditions objectionable to May (hzrain called the "Raguired
Approvals'); and

{10) Developer shall have: (a) not/ fisxd May, no earlier
than March 1, 1989, of tender tc May of a conitruction-ready
pad for the May Building: and (b) delivered to Hey, no earlier
than March 1, 1989, a certification from an Illinvis registered
professional engineer or land surveyor reascnably au~syriable to
May {(the "Pad Certification")}, which: (i) establishes “re
grades, elevaticn, and compaction of the construction-reacy pad
for the May Building; and (i1i) states that the aforesaid pad is
in full compliance with the Minimum Technical Specifications
attached hereto as Exhibit C. May shall have the right to in-
spect and accept the May Building pad within ten (10) days af-
ter its receipt ¢f the Pad Certification., If May does not

disapprove of any aspect of the May Building pad pursuant to
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the Minimum Technlical Specifications within the aforesaid (10)
day period, then the pad shall be deamed to be satinfactory to
May and May shall be deemed to have approved and accepted the
pad. If May disapproves of any aspact of the May PBuilding pad
because it does not comply with the Minimum Technical
Specifications within ten (10) days after its receipt cof the
Pad Ce-uvification, then Developer will, within fifteen (15)
days after receipt of such objection, appropriately modify the
pad so as Yo correct such defects and upon completion thereof,
tender the Mcy Duilding pad, as so modified, tc May for its
approval by writtcon notice to May, previded that the failure of
May to give further rOtice of disapproval within ten (10) days
after the effective Arte of tender of the May Building pad, as
so modified, shall constiZinte the approval and acceptance
thereof by May.
Section 7.2 May's Completion and Qpening Duty
Subject to the conditions and iimitations set forth in this
REA, and subject to:
(1) Satisfaction of the conditions met forth in
Section 7.1, above on or before April. 3. 1989,
{2) Developer's delivery of a construrtion-ready pad
for the May Building to May on or before Aprii 3, 1989
(3) Developer's completion of its responsibillties pur-
suant to Section 6.3(l)({(b) above, on or before tha opening
of the May Building;
(4) [Blankl
(5) Develcper's completion of construction and diligent
efforts to lease on the Hanover Park Parcel at least 20,000
square feet of Floor Area in Phase 1 Initial Developer
Buildings, in addition to Developer Building K (as shown on
the Site Plan) containing at approximately 60,000 sguare
feet of Floor Area for occupancy by Cub Foods, on or before

the opening of the May Building;

~-45-
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(6) Cub Foods’ actual occupancy and being open for
lusiness in Developer Building K (as shown on the Site
Plan), on or before the opening of the May Building:

(7) Developer’s completion of construction and diligent
efforts to lease at least 40,000 square feet of Floor Area
in Phase 2 Initial Developer Buildings, in addition to
Daveloper Building P (as shown on the Site Plan) containing
at Jleast 50,000 square feet of Floor Area for occupancy by
Phar~Yor Drugs, on or bafore tha opaning of ths May
Buildirg:

May shall dillgently prosecute the construction of its Building
and complete conscrustion thereof and open a Venture Store for
business in its Buildinyg not later than November 24, 1989, sub-
ject to unavoidable delavs which do not relate to May’s financ-
ing:; PROVIDED, HOWEVER, tnss-May whal) not be regquired to
prosecute or complete construction or cpen for business if it
appears, in the excrcise of May‘'z reasonabla judgment, that the
censtruction required of Developer ‘urdar Article 6 will not be
completed by the dates required therciii; and PROVIDED, FURTHER,
that May’s required completion date and crering shall be ex-
tended by the time of delay in satisfying cenZitions (1), (2),
(3), (4), (5), (6), (7)), (B), (9) and (10) of Seciion 7.1; and
PROVIDED, FURTHER, that nothing shall be desmed to praclude May
from completing construction early or opening early, hu. May’s
early initiation or completion of construction or early spz2ning
shall not waive Developer’'s obligations under this REA.

May's commitment herein to open its Building for business
as a Venture Store is a commitment only as to an initial open-
ing and is not intended to and shall not be implied to impose
any orligaticn on May to operate its Building for any purpose,
or under any name, or to make any use of its Building except

for its initial opening, for the firest business day, as a
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Venture Store., For the purposes of this REA, "Venture Store®
shall mean “Venture" or whatever name is utilized by the major-

ity of the now existing Venture Stores in the greater Chicago

metropolitan area.

Section 7.3 [Limjitation on Opening Time

In the event that May’s November 24, 1989 required comple-
tion date and opening shall be extended by the delay of
Develcopar in satisfying conditions (1), (2), (3)., (4), (5), (&)
and (7). ~f Section 7.1, it is mutually agreed that May shall
only be recuired to open its Building during March, April,
October or Noveaber, but not within thirty (30) days prior to
Easter. In the event May’s regquired opening date, as the sane
may be extended as helein provided, shall not fall within any
of said periods, then May'’s reguired opening date shall bs ex-
tended to the next month Yr which May 1s reguired to cpean under

this Section, provided such date is not a Saturday, Sunday or a

legal holiday.

ARTICLE ‘¢
FURTHER REQUIREMENTS RFELsTING

—_— TO CONSTRUCTION .

Section 8.1 Developer Improvements

Develcper covenunts and agrees at its experse to design and
construct the Phase 1 Initial Developer Buildings ana the
Phase 2 Initial Developer Buildings within the Develoyer
Permissible Building Areas in the position on such Areag shown
on Exhibit B, Developer agrees to perform the Common
Improvement Work as provided in the Joint Improvemsnt Agrsement.

All construction by Developer shall be in accordance with
approved Developer Building Final Plans, or other applicable
approved “Final Plana" as provided for in the Joint Improvemant
Agreement and elsewhere in the REA. Any dumpster cor trash re-

cepticle areas located on the outlots along Barrington Road
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within the Shopping Center shall be scresened by an enclosure of
six (6) feet in height or such other height approved by May.

The heights of the Developer Buildings shall not exceed
those specified in Exhibit D.

Developer shall have the right to build any additional
Building(s), or expand its Building(s) at any time by adding
from time to time, at its option, additional sguare feet of
Floor Aima within its Permissible Building Areas as shown on
Exhibit 3, so long as:

(i) “/onaveloper maintains the parking ratio required in
this REA, vith respect to the total Shopping Center Site;
{ii) the acgregate Floor Area of Developer’s Building(s)
within the Developer Pormissible Building Areas does not excaed
the maximum limitatien saown on Exhibit B:
{iii) such Buildinga /do not exceed the respective height
limitations for the same 235 specified in Exhibit b;
(iv) Developer cbtains approval of its plans therefor as
provided in Article 4; and
(v) Developer observes and ccmplies with all other ap-
plicable provisions of this REA in raspact of such con-

struction.

Section 8.2 May'’s Improvements
Subject to the conditions and limitations sei fexth in this

REA, May covenants and agrees to construct the May Zuilding,
which shall contain on one level at least seventy-eaight <hou-
sand (78,000) sguare feet and not more than eighty-five tihou-
sand (85,000) square feet of Floor Area with all of the May
Building constructed within May’s Permissible Building Area.

The height of the May Puilding shall not excead that speci-
fied in Exhibit D for the May Buildings.

May shall have the right to bulld any additional
Building(s) or expand its Building(s) at any time by adding,
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from time to time, at its option, additional square fest of
Fleor Area within its Permissible Building Area, so long as:
(i) May maintains the parking ratio reguired in this
REA in respect of the May Parcel:

(ii) the aggregate Floor Area of May'’s Bullding(s) with-
in the May Permissible Building Area does hot exceed
eighty-five thousand (85,000) square feat;

¢ili) such Buildings do not exceed the respective hesight
limisaticons for the same as specified in Exhibit D; angd

{iv) *ay observes and complies with all other applicakle
provisions ~f this REA in respect of such construction,
including tompliance with all municipal development re-
gquirements applicable thereto.

Nothing contained in this Section or elsewhere in this REA
shall impose any obligaticn on May to coperate or make any use
of its Building(s), except for May’s obligation relating to

opening under Sections 7.2 and 7.3,

Section 8.3 PBuilding Sjtes Ccemrmien Area Until cCopstruction
Commepced

On or before the opening of the May-Bulilding, any portion
of any Permissible Building Area upon which Zullding construc-
tion has not commenced shall be improved by th< Party as to
that Parcel so as to be sightly and compatible vith adjacent
landscaping and/or Parking Area, and shall be part ¢r %he
Common Area until such time as Building construction coracnces

therecon.

ARTICLE 9

MAINTENANCE, REPAIR, ALTERATIONS
AND RESTORATION =~ GENERAL

Section 9.1 HMaintenance of Improvements on Each Parcel
Subject to the provisions of Sections 9.2, 9.3 and 9.6 and

other applicable provisions of this REA, each Party shall
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maintain at its sole cost and expense its Bulldings, in good
order, condition and repair, ordinary wear and tear and damage
by fire or other casualty excepted.

Sectien 9.2 wilding

1f (1) all or any part of the Developer Building(s) is dam-
aged or destroyed at any time when the May Building is opsn for
business (subject tc temporary cessations of business for re-
pairs, remodelling or restoraticen by May due to condemnation,
casualty ar force majeure) and such business consists of retail
and/or service and/or commercial, and/eor, in not more than 25%
of the Floor 2r2a in the May Bullding, general office uses (but
office uses which aore an integral part of the retail, service
or commercial uses ocrupying the May Building shall not be in-~
cluded in calculating-tha 25% limitation), and (2} such damage
or destruction is attributaXkle tec fire or any other cause what-
soever, the Developer shall promptly commence reconstruction of
the Developer Bullding(s) and gnell diligently prosecute such
reconstruction to completion, Notwithatanding the foregoing,
in the event all or any part of the #4ry Building is alsc dam=-
aged or destroyed due to fire or any otlher cause whatsosver,
then Developer shall have the right to regquant, and May shall
so notify Developer, as tco whether May intends to commeance re-
construction of the May Bullding.

The Developer Building(s) as reconstructed shall rontain
not less than 80,000 feet of Floor Area on the Hanover Tork
Parcel and 90,000 sguare feet of Floor Area on tha Shopp.nJ
Center Site, which Floor Area shall be situated within the
Developer’s Permissible Building Areas designated on Exhibit B,
subject to any applicable changes in any then existing zoning
ordinances of governmental authorities having jurisdiction

thereof.
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The Developer shall comply with the provisions of Articlae 4
in connection with any such reconstruction and the Plans re-
guired to be prepared by Developer thereunder shall he revieswsed
and approved as provided in Article 4.

Section 9.3 [BlankK]

Section 9.4 {Blank]

Section 9.5 Duty to Complete Rebuilding

Deve.oper agrees that any Building or other Improvemsnt
which it il vequired to rebuild, replace or repalr pursuant teo
Article 9 shall be commenced promptly and completed with dus
diljigence and in/ 211 events rsady for occupancy within fifteen
{15) months after 3uck damage or destruction occurs and further
agreas that prior to compnencing such rebuilding, replacement or
repair, it shall comply with the reguirements harein set forth
with respect to initial cowg ruction.

Section 9.6 glearing Debrus from Razed INProvements

If a Party is not cobligated nrsrsunder to rebulld, resplacs
or repair a Bullding on its Parcel +nr it has bean damaged or
destroyed, and if such Party elects not . <co do so, then it shall
with reascnable dispatch raze such Bullding Jjor such part
thereof that has been damagad or destroyed &énd- -the ramainder
shall be restored to a unified architectural wnp>le) and clear
the area of all debris. After any ground arsa has raon
cleared, it shall automatically become a part of the Curaon
Area and landscaped or converted intec Parking Area and saall be
so improved by the Party performing the razing so as to be com-
patible with adjacent landscaping and/or Parking Area until
such time as rebuilding may occur thereon. All activities that
are performed by the Party razing the improvements and con-
structing the landscaping or Parking Area shall be at such

Party's sole cost and expense.
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Section 9.7 MiscellaneQus Repairs and Alterations
Subject to the preceding Sections of this Article and the

other provisions of this REA, each Party, at any time and from

time to time, may make such repalirs, alterations, reconstruc-

tions or additions to its Improvemants as it deems necessary or

advisaple under the circumstances.

ARTICLE 10

OPERATION, MAINTENANCE, REPAIR
AND RESTORATION -= COMMON AREA

Section(in.1 Mainkenance of common AXea

From and acter the date sither Party opsns its Building for

business, Developtr shall operate, light, maintain, repair and

replace the Common Arca and Common Area Improvements on sach
Party’s Parcel (except .o the axtent May’s Parcel is being

maintained pursuant to Seci’on 10.8) in good order, condition

and repair, and May shall pay such share of the coat of the

same as may be required by the fuynlemental Agreement. In the
event of any inconsistency between Liha provisions of tha

Supplemental Agreement and this REA, tze provisions of the

Supplemental Agreament shall control,

Section 10.2 [(Blank]

Section 10.3 gGeneral Operation and Mainterance Standards

Without limiting the generality of anything set rorth in

this Article, Developer, in fulfilling its obligationr rinder

Section 10.1, shall keep the Common Area and Common Arel

Improvements in good eorder, condition and repair in accorcance

with practices prevailing in first class shopping centers, and,
to that end,

ET1ES

shall perform and observe, without limitation, the

folloewing services and standards:

(1) Inspect, maintain, repair and replace the surface of

the Parimeter Sidewalks and other sidewalke, Parking Areas,

agphalt paving, and curbs keeping them level, amooth and evenly

af2=
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covered with the type of surface material originally installed
thereon or such substitute therefor as shall
equal in guality,

(2} Prorptly remcve all papers,
surface waiters,

be in all rsspects
appearance and durability:

debris, filth, refuse,

snow and ice from the Center and wash or thor-
ocughly sweep paved areas;

(3) Maintain, replace and repair all Parking Area en-
tranca, ‘exit and directional signs,

markers and lights)

Clean Parking Area lighting fixtures of the Center and
relamp and.<shallast as needed:

(4)

(5) Mainiain, rewire and replace and otherwise Xeep in
good operating condition all Common Area lighting fixtures and
related appurtenances and electrical systems;

(6) Keep all Common Area lighted as regquired by
Section 10.6;

{(7) Maintain, repair ard raplace or repaint striping and
markers, as necessary as the sainz become unserviceable or be-
come unsightly or indistinct:

(8) Maintain, repair and replace Jandscaping as necessary

to keap the same in a first-class and thriving cenditiony
(9) Clean, maintain and repalir signs <7 the Center (as

contrasted with those ©of Occupants),

including =alamping and
repairs being made as required;

{10} Maintain, inspect and keep in a clean and surltary
condition all commen use facilities;
(11)

Furnish necaessary moequitoc and other past abatansat
controls;

{12) Clean,

repair, maintain and replace all Commen
Utility Facilities,

to the extent that the same are not cleaan-
ed, repaired, maintained or replaced by public utilities:

(13) Provide traffic and security personnel if, and only

if, circumstances so dictate;

3eHTEY
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(14) 1Insure the Common Area Improvements against damage
occasioned by fire or other casualty covered from time to time
by a standard "all risk" insurance policy;

{15) Faithfully observe and perform all of said operation,
maintenance and repair in accordance with the rules, regula-
tions and maintenance standards set forth in Exhibit E;

{16} Faithfully observe and perform all of the cbligations
imposed upon the searvient tenement (regardless cof whether the
servien: cenement in question is the May Parcel or the
Developer Parcel) pursuant to the On-Site Third Party Easenments;

(17) Faithrfully observe and perform any obligations imposed
upen the dominant tenement (regardless of whether the dominant
tenement is the May Parcel or the Developaer rarcel or the
Pipeline Property) pursusnt to the Off-Site Easements;

(18) Maintain, repair.osid replace the pylon sign structure
and appurtenant utility serviCe ,and facilities included in the
Common Area pursuant to Section 1.,3(2){f), above (but only if
May is represented on such pylon cign structure pursuant to the
terms of the JIA and provided that each Party shall be respon-
sible for installing, maintaining, repairing and replacing its

own sign panels).

Section 10.4 Indempification of Partjes
Each Party (Acting Party) shall indemnify, huld -harmless

and, at the election of the other Party, defend the-Olnhar Party
and its Parcel (with counsel reasonably accaptable to ¢ciia other
Party) from all mechanic’s, materialmen’s and laborers’ liens,
and all costs, expenses and liabllities in connection therewith
({including atterneys’ fees) arising out of any activities per-
formed by or on behalf of the Acting Party undar this Article
(whether perforned before or atter the saigning of this REA).

If either Parcel becomas subject to any above-described

lien, the Acting Party shall pay and discharge the same cf
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record within thirty (30) days after the filing thereof,
subject also to the provisicns of the following sentence. The
Acting Party shall have the right to contest the validity,
amount or applicability of any such lien by appropriate legal
proceedings, and so long as it shall furnish bhond cor indemnity,
and defend as hereinafter provided, and be prosescuting such
contest in good faith, the reguirement that it pay and die-
charge“such liens within said thirty (30) day periocd shall not
be appllcahle; PROVIDED, HOWEVER, that in all events the Acting
rarty shall within thirty (30) days after the filing thereof,
post such bond or other security against such liens in amount
and form satisfacfory to induce a title insurance company to
insure over said liens; and shall defend, indemnify and save
harmless the other Partcy from all loss, damage, liability, ex-
pense or claim whatscevel /. including attorneys’ fees) resulting
frem the assertion of any such lien. In the event such legal
proceedings shall be finally concluded (so that ne further ap-
peal may be had as of right) adversaly to the Acting Party,
such Acting Party shall within ten (10)- days thereafter cause
the lien(s) (including any resulting jucgmunt lien) to be dis-

charged of record.

Section 10.5 Indempification for Non-Perlarsance

Fach Party responsible for maintenance and upair of any
Common Area shall, so long as it shall be responsilbly Tar such
maintenance and repair under the provisions of this REA; indem-
nify and hold the other Party harmless and, at the cther
Party’s election, defend the other Party (with counsel reason-
ably acceptable to the other Party) from and against all dam=
age, leoss, liability, cost or expense (including attorneys’
fees) resulting from the failure by the Party currently respon-
sible therefor under this REA to maintain and repair the por-

tien(s) of the Common Area for which it is currently

e
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responsible, except to the extent the same shall have been
caused by the wrongful or negligent omission or act of the

other Party.

Section 10.6 Illumination of Common Axea

During any period when May’s Building or any portion there-
cf is open for business and for at least one-half (1/2) hour
after nuch business hours or for such longer period as is nec-
essary to permit safe egress from the Center by Permittess, all
Commen Aras- shall be kept lighted and openad to ths public, but
in no event siiall a Party be obligated to light such Common
Area later than /10:30 P.M., exXcept as hereinafter provided,
Notwithstanding the foregoing limitation, there shall be kapt
lighted for security rurposes seven (7)) days each weeX during
the hours of darkness such lights, if any, as are nacessary to
provide safety throughout ¢~ Common Area. If a Party requires
lighting other than as above 1'eqiired the same shall be provid-
ed at such Party’s cost and not »s part of Common Area
maintenance cost.

Section 10.7 Fallure of Performarze

If a Party fails to perform any of iis futies or obliga-
tions provided in this Article 10, the other Farty may at any
time give a written notice to the Party thus fziling, setting
forth the specific failures to comply with Article 4u: if such
failures are not corrected within thirty (30) days afie . .re-
ceipt of such notice, or if such failures are such that thay
cannot be corrected within such time then if the Party receiv-
ing such notice fails to commence the corraction of such fajil-
ures within such period and diligently prosecute the same
thereafter, then, in either such event, the Party giving such
notice shall have the right to correct such failures, including
the right to enter upon any Parcel to correct such failures,

and the Party receiving such notice shall pay the costs
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thereof. Any amounts s8¢ expended may be withheld from amounta
otherwise payable to the defaulting Party or c¢ollection may be
sought otherwise and in any event the defaulting Party shall
pay such amount with interest in accordance with Section 25.7;
provided, however, thaese provisions shall be without prejudice
to the Party receiving such notice to contest the right of the
other Party to make such repairs or expend such monies and to
withheid such amounts., Notwithstanding anything hereinabove
containe? So the contrary, (1) in the svent of an emergency
situation, a _Party may without the notice regquired by this
Section 10,7, but with such notice as is practical under the
circumstances, curacany such default and, thersafter, shall be
entitled to the benelits of this Saction 10.7 and (2) no Party
shall have the right, Wwrether under this Sectionh or otherwise,
to enter upon the Floor Area of any other Party to make any
repairs or perform ary maintanance or for any other purposas.

Section 10.8 Right of May sc Maintalin JIts Parcel

At any time, or from time to tire, after opening for busi-
ness, May, by notice given to Develcrer not less than sixty
(60) days before the date May intends tc.withdraw its Parcel
from maintenance by Developer, may withdraw ‘tr Parcel from the
maintenance and coperation provisions herein preacribed for
Developer, such withdrawal to be effective on a date sslected
by May in said notice after the end of said sixty (67) day pe~
riod. May shall have the option to except Common Area lizhting
from its withdrawal, so that the Developer’s obligations set
forth in Sections 10.3(6) and 10.6 continue and remain in full
force and effect. After such withdrawal is effective, May
shall not be required to pay any Common Area Maintenance Cost bz
or estimates thereof; except for its .share of lighting costs é:
incurred by Developer in continuing to perform its obligationsf‘
under Sections 10.3(6) and 10.6 if May has elected to except

gsuch obligations from its withdrawal.
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If May withdraws 1lts Parcel under this Section, May shall,
at its sole cost and expense, perform all of the functions of
the Develcper with respect to the Common Area and Common Area
Improvements on the May Parcel, including those functions set
out in Section 10.3 in the manner specified in Section 10.1,
except for lighting obligaticons under Sections 10.3{6) and
iv.6 If May has elected under Section 10,8 to except such cobli-

gation from its withdrawal,

Sectauwr 10.9 Reguest to Have Parcel Maintained by Davaloperx

If May hur withdrawn the Common Area and common Area
Improvaments on _its Parcel from the maintenance and operation
of Developer, it mey, upon sixty (60) days’ notice to
Developer, regquest t¢ hixve its Parcel again so maintained and
operated by Developer pu’suant to Section 10.1. Such regquast
shall be honored by Develor2r and Developer shall resumne
maintenance and operation of sa.d Common Area and Common Arsa
Improvements within sixty (60) duys after said reaquest.

Sectien 20.10 Damage to or Destiruction of
cenmen Ared ImMprevenents

If any Common Area Improvements are aanaged or destroyed by
casualty, such Common Area Improvements aleil be promptly re-
bullt and replaced and repaired by Develcper to the sanme (or
better) condition and to the same (or bettar) ganhwural appear-
ance as existed immediately prior to such damage or destruc-
tion. Any Common Area Improvements which are required ¢co be
rebullt, replaced cor repaired shall be promptly restorea v
Developer and in all events completed within six (6) months
after such damage or destruction occurs, and Devsloper shall,
prior to commencing such rebuilding, replacement or repalir,

2
comply with the regquirements herein set forth with respect to :;
initial construction and in the Joint Improvement Agreement. 3£

If Developer is obligated to perform such rebuilding,

-58-
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replacement or repair on the May parcel pursuant to this
Section, and May has received insurance proceeds as a result of
the damage or destruction at issue, May shall, at its option,
either (a) make available to Develcoper whatever portion of the
proceeds is required for Developer to fulfill its rebuilding,
replacement or repair obligations as to the May Parcel, or

{b) use the portion of the proceeds reguired to rsbuild, re-
place 2xr repair the May Parcel to the extent Daveloper would
ctherwise be so required under this Section.

Sectiun i0.11 (Blank]

ARTICLE 11
PARKING REOUIREMENTS

Section 11.1 rired Parking Ratlio

The required parking for the Shopping Center, including
May Parcel, the Developel' Puircel and the Pipelins Property,
shall at all times be at leas’ %.4 ground level autcmobila
parking spaces for every 1,000 gcuare feet of Floor Area in
Shopping Center or such greater nuroar as shall then be re-
quired under applicable law,

Each parking space, parking lane, ard parking bay (which
includes two reows of parking spaces and an incidental driveway)
shall conform to the parking module and speciiications shown on
Exhibit B.

Developer covenants to May that it will not permi‘, nr cause
any action to be taken which would reduce the aforesald parking
ratic for the Shopping Center (including the May Parcel, tiie
Developer Parcel and the Pipeline FProperty) below 4.4 ground
level automoblile parking spaces for svery 1,000 sguare feet of
Floor Area in the Shopping Center (or below such greater number EB

a3 shall then be required under applicable law).
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Section 11.2

No charge of any type shall be made to or collected from
any Occupants or Permittees for the right to park vehicles in
the Parking Area, except such charges as may be provided to he
paid in any separate agreement with any such Occupant. The
Permittees of any Party shall not be prevented from sc parking
so long as (1) space is available in the Parking Area and
(2) they do not violate the rules cevering the use of the
Parking Aina promulgated from time to time by the Parties ana
{(3) it is n5% necessary to prevent such parking in order to
prevent a dedicetion of or any accrual of any rights to the
public in the Parling Area,

The Parties shall jointly designate certain sections within
the Commen Area {(or on Land outside the Common Area within a
reasonable distance from ¢!iz nearest boundary of the Center)
for parking use by the Cccuparits and their smployees, agents,
contractors, licensees and concisiiconaires. 1In the event the
Parties cannot agree or one Party withdraws from such joint
designation, each Party shall designite certain sections within
the Parking Area on its Parcel for parking vse by its Occupants
and their employees, agents, contractors, licensses and conces-
sionaires, Each Party shall require its empluye«s and the em-
rloyees of its tenants and subtenants, contracto:s, licansees
and concessionaires to use only the designated parkiinc ~zactions.

Section 11.3 Uge of Parking Area

Except as cotherwise expressly provided herein, no Party
shall use or permit the use of the Parking Area on its Parcel
for any purpose other than pedestrian movemaent and the parking

and passage of noteor vehicles by Occupants and Permittees.
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ARTICLE 12
1

Section 12.1 e i -

In addition to and net in limitation of any other covenants
of Developer contained in this REA, Developer covenants and
agrees that it will operate or cause to be operatead the
Develcper Improvements in the following manner:

(1)~ To open and operate the Developer Bullding(s) in ac-
cordance.with the requirements of this REA:

(2) Tc continuously manage, use and operate the Devealopear
Buildings (or (ciause the Buildings to be continuously managed,
used and operated; as a complex of retail stores and commercial
and service enterpriscs that are a part of a shopping center;

(3) To maintain a (nigh quality of management and cperation
but in all events not less chan that generally adhered to at
other first-class community shopping centers in the Chicago
metropolitan area:

(4) To use its best efforts to rave all the Floor Area of
the Develcper Building(s) leased and a~cupied in their entirety;

(5) To use its best efforts to have ai’ Floor Area of the
Developer Buildings utilized to the maximun _uvtent possible and
to have a balanced and diversified grouping of retail stores,
merchandise and services:

{(6) To manage, operate and maintain the Common auc¢cca in
accordance with Article 10 and to operate in accordance with
and observe and comply with the Rules and Regulations attached
hereto as Exhibit E:

{7) To maintain the layout of its Parcel as set forth on
Exhibit B, and in this regard to operate within the confines of
its Parcel and not withdraw any real propsrty from the
Developer Parcel nor add any property teo the Shopping Center

Site;

-6l
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(8) To maintain and net change, modify or alter the
exterior of Develcoper’s Buildings except as specifically per-
nitted elsewhere in this REA;

(2) To manage and operate the Developer Improvements under
the name "Westview Shopping Center! and undaer no other name
without the prior approval of May;

{10) To comply with the Sign Criteria of Exhibit F hesreto.

{11, To use its best efforts to snforce those provisions of
Developer’s leases with Occupants to the extent necessary to
enable Developer to fulfill its cbligations under this REA,
including, withtout limitation, Developer’s obligations under
this Section 12.1.

The covenants i this Sectien 12,1 are made subjact to any
interruptions due to rspair, alteration, remcdeling or recon-
struction of the Developer- fuprovements (if specifically au-
thorized herein) and shall be &crfective during such times, from
time to time, and as to all of tne Developer Buildings referred
to in Section 12.1(1), for so longes all or any pertion of the
May Building is open for business (subject to temperary cessa-
tions of business for repairs, remocdelin o- restoration by May
due to condemnation, casualty or force majeir:) and such busi-
ness consists of retail and/or service and/or <commercial,
and/or, in not more than 25% of the Flcor Arsa in tha May
Building, general office uses (but office uses whici-ale an
integral part of the retail, service or commercial usesg oOvcupy-
ing the May Building shall not be included in calculating tne
25% limitation), until the Expiration Date. The limitation in
this Section 12.1 on the duration of the Developer covenants
shall not limit the duration of any such covenants if the same
cor similar covenants are contained elsewhere in this REA.

Notwithstanding anything to the contrary, the covenants in

this Section 12.1 shall not impose any greater cbligation to
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rebulld, receonstruct or restore than as set forth in Article

of this REA,

ARTICLE 13
(Blank}

ARTICLE 14
GENERAL COVENANTS - CENTER APPEARANCE

Section 14.1 Location of Buildings

Eacih of the Parties covenants and agrses with the other
that no puiicding, buildings, Floor Area or improvaments, other
than Common Are/. Improvements, shall be constructed, srected,
expanded or maintzined on the May Parcel or Developer Parcel,
except within the designated Permissible Building Areas.

Section 14.2 Size-%i.Buildings

Ne Building of May oi Nleveloper shall be constructed or
expanded other than within thea cespective Permiasible Building
Area or other than as otherwise raquired or limited by this REA,

Section 14.3 Height Limitatichn

Noe building shall be constructed or expanded which exceeds
the height limitations set forth for such kuilding in Exhibit D.

Section 14.4 Removal of Developer Buij.ings

None of the Buildings censtructed on the Piveloper Parcel
shall be razed or removed in whole or in part ex=apt as other-
wise specifically permitted in other Sections of thie %EA or as
may be necessary prior to rebuilding or restoration feliszwing
damage or destructicn, or for a taking by condemnation.

Section 14.5 Limritation on Detrimental Characteristics

No use or operation will be made, conducted or permitted on ?E

»
any part of the Shopping Center Site which use or operation is :,
<o

<learly objectionable to the development or operation of the t:

*

Center. Included ameng the uses or operations which are 3
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prohibited because of thelr obvious interfersnce with
Developer’s obligation te maintain a balanced and diversified
grouping of retail stcres, merchandise and services, as well as
their obvious detrimental effect upon the gsneral appearance of
the Center and conflict with the reascnable standards of ap-
pearance, maintenance and housekeeping required by this REA,
are uses or operations which produce or are accompanied by the
followirg charactaristics, which list is not intended to bs all
inclusives

(1) Any unise, litter, odor or other activity which may
constitute a puklic or private nuisance:

(2) Any firirg, ~xplesion or other damaging or dangerousn
hazards:

(3) Any warehousin¢ riot related to a retail operation,
assenbly, manufacturing, diztillation, refining, smelting, in-
dustrial, agricultural, drilling or mining operation;

(4) Any trailer court, mebila home park, lot for sale of
new or used motor vehicles, labor camp. junk yard, stock yard
or animal raising (other than pet shop’ and vetsrinarians pro-
vided they otherwise do not violate other provisions hereof):

(5) Any dumping, disposal, incineratiorn. .oz reduction of
garbage or refuse other than handling or reduciag such waste it
produced on the premises from authorized uses and i7 nandled in
a smokeless, odorless, clean and sanitary mannar, and. without
exceeding ambient noise levels;

(6) Any commercial laundry or dry cleaning plant contain-
ing greater than 3,000 square faeet of Floor Area which services
other facilities located off of the Shopping Center, laundro-
mat, veterinary hospital, car washing establigshment, or bowling
alley, or any mortuary or similar service establishment:

(7) Any automocbile body or fender repailr work.
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Developer covenants and agrees that May has an interast in
achieving a balanced and diversified grouping of retail stores,
merchandise and services in the Developer Bullding(s) and that
a balarced diversification of goods and services as is provided
for in Article 12 will maximize the marchandising cof the
Developer Buildings, assist in the applicatioen and enforcemant
of the reascnable standards of appearance, maintenancs and
housekw~aping and promote the traffic and movement of pecple
using tihe Zenter for shopping. Accordingly, Dsvelopar cove~-
nants and agyrees that Developer will net permit any coccupancy
in the Center Wiich is otharwise not in compliance with the
provisions of this REA or with a type of tenant that will or

dces create undue noire. litter cor odor,

Section l4.6 Non-[uterferance with Common Ares

So as not to interfere vwith efficient automcbile and pedesa-
trian traffic flow in the Cen’fer, thers shall bs nc storages,
display, sale or solicitation o! ramrchandise or services con-
ducted in the Shepping Center excap’” within Floor Area: provid-
ed, however, that with theo written appssval ©of all Parties,
given or withheld in their respective sole and absoclute discre-
tion, there may be conducted by sach Party avon its Parcel spe-
clal Shopping Center-wide promoticonal svents.

Section 14.7 Fences! Obatructions

No tance, structure or other cbstruction of any =ja*
{except as may be spacifically permitted or reguired hereiln or
as may be indicated on Exhibit B and sxcept for decorative fea-
tures and customer conveniences} shall be placed, kept, permit-

ted or maintained upon the Common Area.

Section 14.8 Changes in common Area
Except as otherwise provided in this REA, no changes shall
be made in the Commen Area or the locatien cor design of the

Commsn Area Improvements on a Parcel prior to the Expiration
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Date, except for minor changes tc amenities and landscaping

mutually approved by the Parties,

Each Party may make mineor changes to amenities and land-
scaping of the Common Area which may be approved by the other
Part '; provided however, that no such changes and modifications
may be made which: (i) shall adversely affect the orderly flow
of pedestrian and vehicular traffic in the Center or render
either Parcel or the Buildings thereon less accessible to such
traffic; ,31i) shall reduce the number of parking spaces on the
Parcel in guaistion below the number regquired to be maintained
in order to mest the requirements of this REA or applicable
zoning laws, or result in a deviaticn from the standard parking
module shown on Exhibic B; (iii) would be inconsistent with the
requirements of the min/mum technical specifications attached
as Exhibit C to this REA; 2r (iv) would result in multi-level
parking; provided, that neither Party shall, at any time, have
any right to relocate or materially modify the Access Roads
leading to and from the public roadways except as otherwise
provided in Article 3.

Section 14.9 Signs
The criteria for all signs to be installad-within the

Shopping Center Site is set forth in Exhibit F, wrhich sign cri-
teria the Parties agree and covenant is reasconable, ang no
signs shall be installed or main‘ained in the Shopping Csenter
that do not conform to the sald criteria. Except ¢to the extent
expressly provided otherwise in Exhibit F, the criteria thereof
expressly do not apply to the building identification signs and
related exterior design on the May Building or to May'’s pylon
sign, the design, style, size, color, configuration and message

of which freom time to time shall be in May’s sole discreticn

and control.
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If an Occupant wants to install a sign that does not comply
with Exhibit F, it must first secure the written consent of all
Parties.

Any change or repair made to an initially completed sign is
hereby prohibkited if it will cause the same not to comply with
Exhibit F and in such an event, the changed or repaired sign
shall ke considered as a new installation and thus shall re-
gquire thes written approval of all Parties.

Sectizr~14.10 puration of Covenants

The restrictions described in this Article 14 shall be and
remain in effect from the date ¢of this REA until the Expiration

Date.

ARTICLE 15

CESSATION OF BUSINESS OR
TRANSFER QR CONVEYANCE OF PARCELS

Section 15.1 Temporary Cessition of Buginess

Temporary cessation of business by Developer’s tenants or
by May when necessary for (a) the purl~se of taking inventory,
s0 long as such cessation continues fo'*“no more than five (5)
days, or (b) making alterations or repairs or performing “con-
struction" in compliance with this REA, shall iiot be deemed a
discontinuance of the operation of Developar or May.

Sectior 15.2 Transfer DPurinag construction; Othur Transfexs

Developer agrees that it shall not transfar or corv.iy fese
title to all or any portion of its Parcel or the Hanover Fark
Parcel or ground lease the same (excapt that Developar may at
any time transfer or convey the outlot parcels shown on
Exhibit B, or enter into leases with Persons for occupancy of
its Building(s)), until Develcper has completed construction of
the Common Improvement Work, Common Area Improvements, and
cther site work pursuant to the Jeint Improvement Agreemant and

of the Improvements te be constructed by it upon its Parcel and
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the Hanover Park Parcel in accordance with the terms of
Section 6.2 of this REA and has fulfilled its building, leasing
and opening ohligations under Section 12.1, except by way of
mortgage, deed of trust, sale and leaseback or any other fi-
nancing arrangement reqguiring the transfer of the Developer
Parcel (hereinafter collectively called '"Mortgage') and any
other such transfer during such time shall be nuli and void,

hay agrees that it shall not transfer or convey fee title
of all ¢r any portion of its Parcel until it has opened the May
Building tox business to the public, except by way of mortgage,
deed of trust, gsale and leaseback or any other financing ar-
rangement reguiriryg transfer of the May Parcel (hereinafter
collectively called '"Mzortgage") or any transfer to a subaidiary
of May or as a result <f a merger, acquisition or consclida-~
tion, and any other such hreaansfer during such time shall be
null and veoid.

Except as provided above in (this Section 15.2 regarding a
transfer or conveyance by means ot 2 Mortgage, or a transfer or
conveyance cf any of the outlot parcelrn _shown on Exhibit B,
Developer agrees that Developer shall not s¢)l or transfer less
than the whole of the Developer Parcel to any Persen or
Persons. If any transfer or conveyance (including without
limitation any Mortgage) is to more than one Perszn #=uch
Persons shall ke required to designate one Person or-urcity
(who may be changed from time to time) as the Person wiZk whom
May may deal for all purpeoses {including service of proceas; on
behalf of all such transferees. Developer agrees to deliver to
May an agreement signed by any Person or Persons who may pur-
chase or ctherwise acguire the Developer Parcel, which agree-
ment shali formally recognize the obligations of such Person or
Persons as Developer and the assumption by such Person or

Persons as purchasers of all of Developer’s obligations,

LETEETES
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responsibilities and duties hereunder; provided, that failure
by any such Perscn(s} tc make or enter into any such agreenmant
shall not in any way affect the enforceablility of this REA
against such Person(s) as successcrs to or assigns of
Developer. Such agreement shall be deliveresd to May before any
such sale or transfer by Developer can become final.

Notwithstanding anything contained in Sesction 2%.10 to tha
contrayry . in the event Develcoper salls or transfers less than
the wholz of the Developer Parcel to any Parson or Persons and
a court of proper jurisdiction upholds such sale or transfar
notwithstanding <he prohibitions on such sale or transfer con-
tained in this REA; the provisions of Section 25.12 and 25.23
shall be deemed to apply to each such sale or transfer of laess
than the whole of the Teveloper Parcel, and this REA shall re-
main valid and enforceabla ¢o the fullest extent permitted by
law.

Section 15.3 (Blank)

Section 15.4 (Blank}

ARTICLE 1<
ANSURANCE
Section 16.1 Duty to Carxy cagualty Insvipuce
Developer shall carry (or cause to be carried; an "all
risk" policy of insurance on the Developsr Improverenis, as
they exist from time to time., Developer shall carry (ry cause
to be carried} an "all risk" policy of insurance on all Zecamon
Area Improvements on the Shopping Center Site as they exist
from time to time; provided, however, that in the event May
maintains its Parcel pursuant to Section 10.8, then during such

time May maintains its Parcel pursuant to Sectien 10.8, May,

LETETTIES

and not Developer, shall carry (or cause to be carried) an "all

risk" policy of insurance on all Commeon Area Improvements on
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the May Parcel as they exist from time to time. Such insurance
shall be sc carried commencing with the start of construction
by Developer and continuing until the Expiration Date,

Sectioen 16.2

All policies carried under Section 16.1:

(1} sShall be carried with either the Industrial Risk
Insurarce Company or with other financially responsible insur-
ance corpanies rated A-VI in the most recent edition of Bests’
Rating Guize, as category A=-VI is defined in the 1987 edition
of Bests’ Rating Guidae;

(2) Shall Fe-in an amount at lesast esgual to 100% of the
replacement cost (exoiusive of cost of excavations, foundationa
and footings) of the Improvoments bsing insured, but may pro-
vide for a deductible of %500,000.00 or less;

{(3) Shall insure againsi loss or damage from causes that
are from time to time included as coveraed risks under standard
insurance industry practices witni’i the classification of "all
risks" coverage and difference in copditions coverage, and spe-
cifically against the following perilc., fire, windstorm, hail,
cyclone, tornadeo, riots, rioct attending a .atcike, civil commo-
tion, malicious mischief, vandaslism, aircrati  wvehicle, smoke
damage and sprinkler leakage;

(4) Shall contain a provision that the same may nst be
cancelled without at least thirty (30) days’ prior writian no-
tice being given by the insurer to the other Party;

(5) Shall include debris removal expenss coverage; and

(6) During the performance of any construction, repair,
replacement, alteration or improvement, shall include broad
form builder’s "all risk" insurance in amounts not less than

those reguired pursuant to Section 16,2(2), above.
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Section 16.3 e

Develcper’s casualty insurance regquired pursuant to this
Article 16 shall contain a&a clause providing that any loss cov-
ered by Developer’s insurance shall be payable in trust to a
trustee which shall be either (i) a bank or trust company ap-
proved by May and Developer, or (ii) an institutional mortgagss
{such as a bank, insurance company or federal or state savings
and loan association, or a pensien trust, real estate invest-
ment trufc. or saving fund society [if such pension trust, real
estate investment trust and saving fund soclety has a nst worth
in excess of £17,000,000)) that is the holder of a first mort-
gage which is a first lien against the Developer’s Parcel and
the Improvements therson (hereinafter called "institutional
mortgagee") provided such institutional mortgagee shall agree
for the benefit of May to 7 bound by the terms and conditions
herecf; it being understcod, /.grsed and covenanted, that all
amountse ccllected on any such ptl.cies shall be made available
to Developer thereunder for the recsnstruction or repair of any
building or buildings and other improvarmants damaged or de~
stroyed, and shall be paid out by the sa.d crustee from time to
time as the work of rebuilding, reconstruct.i.ci, and repair shall
progress, 1in amounts designated by certificaticn, by architects
licensed to do business in the State of Illinois, sbiwing the
application of said amounts as payment for such repairs. re=
building and reconstruction; PROVIDED, HOWEVER, that it Zirast
be made to appear to the satisfaction of the trustee that the
amount necessary to provide for reconstruction or repair of any
buildings and other improvements destroyed or damaged, as
aforesaid, according teo the plans adopted therefor, which may
be in excess of the amount received upon such policies, has
been provided by the insured for such purpcses and its applica-

tion for such purposes assured. If the damage ls so slight
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that the insurance award is for less than One Hundred Thousand
Dollars ($100,000.00), then the insurance award shall be paid
directly over to the insured without the necessity of payment
to the trustee as otherwise provided for in this Section 16.3;
but this shall not be construed as relieving the insured from
the necessity of repairing such damage promptly in accordance
with the terms of this REA. The insured shall pay to the
trustee all reascnable fees for its services. Any axcess of
monies relsived from insurance remaining with the trustese after
the reconstruction or repair of such building or buildings or
other improvements, if there be no default on the part of the
insured in the perfcrmance of the covenant herein, shall be
paid to the insured.

Notwithstanding the (foregoing paragraph, so long as Balcor
Real Estate Finance, Inc. or-an affiliate or assignees thereo!
is the first mortgagee on the pDeveloper Parcel, there shall be
ne obligation on the part of such 7irst mortgagee to use the
amounts collected under such casualily insurance for repair,
raconstructieon or restoration, but (i /if and tc the extent
such first mortgagee uses the amounts collacted for repair,
reconstructien or restoration, the feoregoing-plozedurss shall
be utilized, and (ii) such lack of obligation oh the part of
the first mortgagee shall in no way reliaeve Developer »f its
obligations to repair, reconstruct and restore, or of ury.of
its other cbligations under this REA.

Without limiting the obligation to apply procesds as in
this Section 16.3 provided, the reguirements of this
section 16.3 as they relate to deposit in trust and disburse-

ments through & trustee shall not be applicable to Developer so

B
v:.l
.a
[ ]

e
-3

long as Developer (or any general partner of Devaloper) meets
the seif-insurance reguirements of Section 16,8.
llothing containea herein shall be deemad to modify

Developer’'s obligation pursuant to Secticns 9.2 or 10.10.

-72=-
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Section 16.4 :

Each Party shall carry (or cause to be carried), until the
Expiration Date, comprehensive public liability insurance cov-
ering its Parcel and all Improvements situated thereon. Such
insurance shall have a combined limit of not less than
$5,000,000 for personal injury to or death of any one person,
for prrsonal injury to or death of any number of persons in any
one accident, and for property damage. The limits hereinabove
required  zhall be increased or decreased, but not decreased
below the ¢cilar amounts, stated above, from time to time such
that they are‘2t-all times in accordance with the practices
then prevailing in‘fhe insuring cof similar shopping centers.
Any disputes between /the parties respecting the appropriate
limit, shall be resolved by arbitration. Any comprshensive
public liability insurance carried by May hersunder on the
Common Area of its Parcel sheill 'be excess, and not contribut-
ing, insurance to the insurance-Ccuarried by Developer pursuant
to Sectien 16.7,

Section 16.5 Geperal Reguirements for Liability Policles

All policies carried under Section 14.4%

{1) Shall be carried with financijally resronsible insur-
ance companies rated A~VI in the most recent edition of Bests’
Rating Guide, as category A-VI is defined in the 1787 edition
of Bests’ Rating Guide;

(2) Shall insure against claims for peracnal injury or
death and property damage occasioned by occurrences relating tc»gh
the Center, and shall provide protection against the following :ﬁ

.

hazards: premises and operations, personal injury, completed ‘E&

= Y
operations and broad form property damage; \&i

{3) Shall provide that the sama may not be cancelled or
reduced in amount or coverage without at least thirty (30)
days’ prior written notice being given by the insurer te the

cther Party:
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{(4) Shall name the other Party, as additional insured; and

() Shall be "occurrence" policies,

Section 16.6

Each Party (in this Section called the "Indemnitor") shall
indernify, hold harmless and, at the election of the other
Party (with counsel reasocnably acceptable to such Party) defend
the other Party and its officers, directors, employees, agents
and par*ners {in this Section collectively called thae
"Indemniteas") against all claims, loss, costs, expenses (in-
cluding rezscnable attorneys’ fees) and liabilities (in thias
Article 16 collactively called "Claims") (except to the extent
the same is the oblication ¢of the other Party under the other
provisions of this RE4) arising from:

{1) The death of cr any accident, occurrence, injury,
loss, or damage whatsoever caused to any natural person or
the property of any Persons as shall relate to or occur in
on the Indemniter’s Parcel duriho the period from the date
hereof to and including the Expiraticn Date (except to the ex-
tent such Claims arise in whole or in exrt from any active neg-
ligence or from a willful act or omissich af the Indemnitee and
the liability of the Indemnitor is solely derjvative and/or
based on Indemnitor’s passive negligence).

(2) &Any act or omission (except to the extent ~Zovreread in
(1) above) whatsoever of negligence cor willfulness on t%“a part
of Indemnitor, its agents, servants or employees, relating to
or occurring in or on the Indemnitee’s Parcel, except to the
extent caused in whole or in part from any active negligence or
from a willful act or omission of the Indemnitee (provided that
if Indemnitee’s liability is solely derivative and/or based on
Tndemnitee’s passive negligence, such act or omission shall not

be deemed caused by lndemnitee).
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Indemnitee shall give Indamnitor notice of any suit or
proceeding entitling Indemnitee to indemnification pursuant to
subparagraphs (1) and (2), or pursuant to any other indemnities
Aarising under this REA, and Indemnitor shall have the right
(and the obligation, if Indemnitee so requires it) to defend
Indemnitee in said suit or proceeding with counsel reasocnably
acceptable to Indemnitee.

Section 16.7 gontractual Liability Insurance

Each. 2zrty shall maintain until the Expiration Date
Contractual  I'iability Insurance insuring its obligations set
forth in Section 16.6, with the same limits as previded in
Section 16.4.

Seaction 16.8 §Seli-=T : ” "

Each Party may, subject to the conditions of this
Section 16.8, satisfy its-obligations under Sections 16.1,
16,2, 16.4, 16.5 and 16.7, in 'whole or in part, by means of
self-insurance or a so-called bitenket policy.

Self-insurance may be maintained only if the Party self-
insuring has current net assets of at laast $540,000,000.

A blanket "all risk" policy will satisty the requirements
of this Article only if it specifically allouztes to the prop-
erties and liabilities required to be insured nunder this
Article an amount not less than the amount of insurance ra-
quired to be carried by this Article; a blanket comprauransive
public liability policy will satisfy the requirements of this
Article only if it provides at least twice the amount of cover-
age regquired to be covered by this Article.

Section 16.9 Certificate of Insurance

Each Party shall, on the reguest of May and/or Developer,
if i+t does not qualify for self-insurance or elects not to
self~insure, promptly after issuance and renewal or extension

of a peolicy, furnish the other Party a certificate issued by
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the insurer evidencing the former Party’s compliance with the
insurance coverage requirements of this Article. A Party enti-
tled and electing to self-insure shall upon reaguest furnish to
the other Party, a statement evidericing such gualification and
elaction. No Party so self-insuring shall be reguired during
any given 180-day period to honor more than one such reguest
from the cother Prarty.

Section 16.10 Release of Liability and Waiver of
Subrogation -- Paxties

Each /»asty on its behalf and on bshalf of its insurers and
of its succegiols aAnd assignas hereby releasss, and waives all
rights of recovary and causes of action against the other
Party, its officers  diracteors and amployees, from any liabili-
ty {(including loss of rent or profit) for all lcsses and dam-
ages occasioned to the property (real and perscnal, tangible
and intangible) located within or upon or censtituting a part
of the Center, which losses and Zamages arise from a risk of
the type generally covered under cha types of policies required
by Sections 16.1 and 16.2, to the excant that said loss is
reimbursed by an independent insurer, evsa though such losses
or damages might have been occasioned by the negligence or
fault of such released Person. The policies ‘rrauired by
Sections 16.1 and 16.2 shall provide for waivers ¢f any right
of subrogation that the insurer of such Party may i(cqiire
against the other Party, its officers, directors and eavloyess,
with respect to any losses to the extant that (1) the Pariy
suffering the loss is reguired to be insured by an independant
insurer against such losses, and (2) such Party is reimbursed

for said loss by said independent insurer.

LETELTES
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ARTICLE 17

=ONDEMNATION
Section 17,1 ! " "
(a) "Condemnation" means:

(1) The taking of all or any part of the Shopping
Center Site or the possession thereof (other than temporary
prssaession of six (6) months or less) under the power of
emiient domain or by inverse condemnation; or

{2) The voluntary sale (with the consent of the Party
then ir._pnssession, the other Party and any other Persons
having an'ipterest therein) of all or any part of the
Shopping Centery <o any Person having the power of eminent
domain, provided thnt the Shopping Center or such part is
then under the threa’. of condemnation.

{b} "Condemnation Dati' means the earlier of:

(1) The cdate when poscession of the condemned proper-
ty (or any part thereof) is -tiken by the condemning author-
ity: or

(2) The date when title to.-cne condemned property (or
any part thereof) vests in the conderning authority.
Section 17.2 Restoration of Developer 2uilding
In the event that either Party shall raceive any notifica-

tion that the Center or any portion thereof is, or may be, sub-
ject to Condemnation, such Party shall promptly notii{y the
other Party of such fact, Subject to the termination rights
set forth in Section 17.4, if any part of the Daveloper
Building(s) are taken by condemnation at any time when tha May
Building or any portion therecf is open for business (subject
to temporary cessations of business for repairs, remodeling or
restoration by May due to condemnation, casualty or force maj-
eure) and such business consists of retail and/or service

and/or commercial, and/eor, in not more than 25% of the Floor

LETELTES
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Area in the May Building, general office uses (but office uses
which are an integral part of the retail, service or commercial
uses occupying the May Building shall not be included in calcu-~
lating the 25% limitation) Developer shall reconstruct its
Building(s) as nearly as reasonably possible to the condition
thereof as existed immediately prior to such taking in accord-
ance »ith the requirements and subject to the conditions of
this Article 17. Notwithastanding the foregoing, in the event
any part ~Zf the May Building is also taken by condemnation,
then Developrz2y shall have the right to reaquest, and May shall
so notify Deviloner, as to whather May intends to commence re-
construction of thsr May Building. All reconstruction hereunder
shall include rebuilding and restoring the same to a complete
architectural unit. In the event of any such rebuilding of
Developer’s Building(s), ‘.¥a same shall be done in accordance
with the provisions set fortl 1ih Articles 4, 5, 6, 7 and 8
herecf and sl.all be completed Wi’h due diligence but in all
events within at least fiftesn (15 nonths of such taking.

Section 17.3 Regtoratjon of Park:ig Area

If any Common Area Improvemehts situateld on & Party’s
Parcel are taken by condemnation at any tine narior to the
Expiration Date, such Party shall reconstruct said Improvemants
as nearly as possible to the condition thereof as zalsted imme-~
diately prior to such taking in accordance with anda ra%ject to
the conditions of this Article 17, so that after such recon-
struction the parking ratioc set forth in Ssction 11.1 shall be
satisfied, in accordance with the provisions of this REA on the
basis of plans and leccations approved by the other Party.

Anything hereinakove to the contrary notwithstanding, if
the pParking Area on a Parcel shall be taken by condemnation so

that after such taking the parking ratio on such Parcel:

2ETELTES
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(1) shall be reduced to not less than fifty percent (50%)
of the parking ratio provided for in Section 11.1 herecof, the
Party to such Parcel shall have noc obligation to restore or
provide additional parking area, but this REA shall not termi-
nate; or

{2) shall be reduced to less than fifty percent (50%) of
the parking ratio provided for in Section 11.1, then this REA
may be terminated at the election of such Party by hotice given
to the other Party, but 1f such Party does not so elect, it
shall, at ¥:is cost, use reasonable efforts to restore or pro-
vide addition«l parkirg on said Parcel, to the extent practica-
ble, egual to the rnumber of spaces reguired by governmental
authority for the coniinued use of the Party’s Improvements.

In no event shall a Parcy be reguired to provide decked parking

on its Parcel.

Section 17.4 Termination Rights
Anything to the contrary nocwilthstanding, in addition to

the termination rights set forth ir fection 17.3 above, (a) in
the event that twenty percent (20%) ur more of the Parking Area
located within four hundred {(400) feet of the May Building
shall ke taken by condemnation, then, in such event May shall
have the right to terminate this REA pursuant 1.0 ‘this Section
by giving notice to the Developer, and (b} in ths evant that
any of the Floor Area of the May Bulilding or twenty pecscent
(20%) or more of the Floor Area of Developer’s Puilding shall
be taken by condemnation, then, in any such svent the Parcy
whose Floor Area has bean so taken by condeaxnation shall have
the right to terminate this REA pursuant to this Section by
giving notice to the other Party,.

Any notice required by this Section shall be given toc the
octher Party not later than one hundred twanty (120) days after

the Condemnation Date and the termination permitted thareby
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shall be effective automatically on the sixtieth [60th) day
after the giving of such notice.

Section 17.5% Wajver of Award

In the event a Parcel or any part thereof is taken by con-
demnation, each Party waives, in favor of the Party whose
Parcel or any part therecf is taken by condemnation, any value
of the condemnation award attributable to any easements (other
than ezsements for Separate Utility Facilities, Common Utility
Facilitien. and Perpetual Access Roads) a Party holds in the
Parcel of saich other Party; and no part of such award shall be
payable to the bhoclider of the dominant tenemeant by virtue of
such easement. Hewever, a waiver under this Section shall not
preclude the holder of-any interest in another Parcel from
claiming and collectinyg ithe severance and consequential damages
toc its own Parcel resulting from the taking of the condemned
portion of the other Parcel. inis waiver shall not apply in
the event there is a default in /the restoration required pursu-~
ant to Section 17.3.

Section 17.6 No Termination.of Easemgnts and Licensss

No termination under this Article of/a Party’s obligations
to restore, cperate, and maintain as providsd in this REA shall
affect the existence of the easements granted 4undar Article 3,
except that the covenants and easements which benufit the land
taken by condemnation shall terminate as to such land,

Section 17.7 Instrument Evidencing Termination

Upon the reguest of a Party, all Parties shall sign ana
exchange an instrument in recordable form evidencing the termi-
nation of the REA and/or a Party’s obligations pursuant to this
Article 17.

Section 17.8 Termination of Benefits

In the event of a taking by condemnation of any porticon of

the Shopping Center, all easements, covenants and servitudes
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appurtenant to and/or benefiting the porticn se condemnad
shall, upon the taking of such portion, terminate to the extent
they are appurtenant to and/or berefit such portion, but shall

continue as to any peorticn not so condemned.

ARTICLE 18
REAL ESTATE TAXES

Srotion 18.1 Pavment Qf Taxes

Subject to the provisicns of the Supplemental Agreement
regarding certain "Special Service Area Assessments," sach
Party shall psy d{or cause to be paid) before delinguency all
real estate taxcs and assessments (herein collectively called
"Taxes") levied on 1%s Parcel and the Improvements situated
therecn; provided, however, and subject to the terms of the
Supplemental Agreement recarding Spacial Service Area
Assessments, that in addition to the foregeing Developer shall
pay any and all taxes that are srocial taxes, assassments, lev-
ies or charges affecting both the M7~y Parcel and the Developer
Parcel which are made or approved by zny public entity for any
improvements installed on-site or off-sitz fas to the Shopping
Center Site) in the initial development of <¢ia Center, whether
levied or payable prior to or subseguent to cicaing.

Section 18.2 Contesting Taxes

Each Party may, at its own cost contest Taxes, oy anpropri-
ate proceedings contest the validity, applicability an4/or the
amount of any Taxes. Nothing in this Article regquires a Tairty
to pay any Taxes as long as it contests the validity, applica-
bility or the amount thereof in good faith and so long as it
does not allow the affected Parcel to be forfeited to the impo-

ser of such Taxes as a result of its non-payment.

2e1eVTES
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Section 18.3

In addition to the terms cof the Supplemental Agreement re-
garding Special Service Area Assessments, 1f a Party fails to
comply with this Article, any other Party may pay the Taxes in
question and penalties and interest thereon and shall be enti-
tled to prompt reimbursement from the defaulting Party for the
sums s~ expended with interest thareon as stated in
Section 25.7.

Sectidrn 18.4 Allocation of Taxes

If each Party’s Parcel is not separately assessed, the
Parties shall croperate in and endeaver to obtain separate as-
sessments as separa.e tax parcels for each Parcal.

So long as the Paicvls are not separately assessed, the
Parties shall appoertion Taxes among themselves on the basis set
forth in the Purchase and-34le Agresment by which May acguired
the May Parcel from Developer, or if not soc expressly provided

therein, then on a fair and equl!teble apportionment of the as-

sessed value.

ARTICLE 19
EXCUSES FOQR NON-PERFORMANIE

Notwithstanding anything contained in this REA, each Party
shall be excused from performing any obligation under this REA,
and any delay in the performance of any obligation uriar this
REA shall be excused, if, but only so long as, the psalformance
of the obligation is prevented, delayed or otherwise iiindured
by acts of God, fire, earthquake, floods, explosion, actions of
the elements, war, riots, mob violence, inability to procure or
a general shortage of labor, egquipment, facilities, materials
or supplies in the open market, failure of transportation,
strikes, lockouts, actions of laber unions, condemnation, court

orders, laws or orders of governmental or military authorities
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or any other cause, whether similar or dissimilar to the
foregoing, not within the contreol of such Party (othar than
lack of or inability to procure or tender monies to fulfill itas
commitments and obligaticns under this REA). Any refsrsnce to
"uynaveidable delay" or similar phrase contained in this REA
shall be deemed to mean & delay of the natura dsscribed in the
preceding sentaenca.

Notvithstanding any specific references in certain provi-
chis REA to this Article 19, the absencs of such spe-~

sions ot
cific refersnce in any othsr provision shall not be deemed to

diminish the gereral appllcability of this Article 19.

wtcﬂeg
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ARTICLE 20
ARBITRATION

Section 20.1
Any dispute arising under Section 25.16 or Section 25.22 eor

any other dispute that this REA specifically makes subject to
arbitration shall be resoclved by arbitration under this

Article. However, nothing herein regquires arbitration of any
dispute arising under this REA for which injunctive relief is

sought by sny Party or of any dispute not spescifically herein

made subject 1o arbitration.

Section 20:2 Arbitration Procedurass

If the Parties sre regquired to agree on an arbitrable dis-
pute and cannct reach . an agreemant within thirty (30) days af-
ter notice of an arbitrsbple dispute is given by aither Party to
the other Party, then eitinzry of the Parties may at any time
within ten (10) days after the end of sald thirty (30) day pe~-
riod refer the dispute to arbitiation by giving notice of de-
mand therefor to the other Party pursiant to Section 21.1 of
this REA, and beoth Parties agree to cosrarate in obtaining such
arbitration.

within five (5) days of such notice refucring the dispute
to uarblitration, each Party shall designate one person, as hers-
inafter provided, to represent it as an arbitrators, 2nd shall
provide such bonds or other assurances of performanca of the
arbitration award as may be required by applicabls arbitcntion
law., Each Party hereby expressly agrees that the agresmant to
arbitrate contained in this Article 20 shall be deemed to be,
and is hereby adopted by the Parties as, a rule of court in any
court having jurisdiction to enfecrce this agreement to arbi-
trate, and the Parties shall execute such supplemental agrese-
ments ceoenfirming such adoption by the Parties as may be

necessary to permit arbitration or enforcament thereof under
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applicable arbitration law. The arbitrators sc appointed by
the Parties shall promptly designate one additional person as
arbitrator so that the total number of arbitrators shall be an
odd numker. If the first two are unable to select a third ar-
bitrator within five (5) days following their appointment, he
shall be selected by the Chief Judge of the U.S. District Court
of the Nistrict where the Shopping Center is located, upon ap-
plicatior~of either Party, or in case of such judge’s failure
or refusal *c so act, by the judge of any court having juris-
diction to ernturce the Parties’ agreemant to arbitrate. Any
person designatied as an arbitrator shall be neutral and impar-
tial and shall be ¥kniwledgeable and experienced in the matters
sought to be arbitrated, but shall not then be, and shall not
have been at any time in(connectien with the construction, op-
eration or maintenance of tiir. Shopping Center, in the employ-
ment of either Party, directly, indirectly or as an agsnt,
except in connection with the artitration then proceeding. If
the dispute to be arbitrated deals with construction, the arbi-
trator so appointed shall be experience’and knowlsdgeable in
the construction industry as it relates tc tha nature of the
structure to which such arbitration applies. 3iwmilarly, any
arbitrator appointed in an architectural dispute shall be qual-
ified as respects architecture in strip shopping centals.

The arbitrators may meet or otherwise confer on an i~ lormal
basis as deemed necessary by the arbitrators at any time, a¢nd
shall hold a hearing on the dispute not more than thirty (233)
days from the date on which the arbitraters have all bsen se-
lected, but not earlier than the earliest date permitted under
applicakle arbitration law. A decision of a majority of the
arbitrators will be binding upon the Parties. The dacision of
the arbitrators shall be in writing, shall cet forth the

grounds therecf, and shall be made as promptly as possible
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after the hearing date, and in no event later than thirty (30)
days after the date of the hearing. A copy ©f the decision of
the arbitrators shall be signed by at least a majority of the
arbitrators, shall be attested to as reguired by law, and shall
be given to each Party in the manner provided in Article 21 of
this REA for the giving of notices.

221 arbitration proceedings pursuant to Article 20 shall be
conducted in accordance with the rules of the American
Arbitravion Assoclation relating to commercial arbitrations,
except to thza-extent such rules conflict with the provisions
hereocf, and with the requirements of applicable arbitration law.

The arbitratdrs.shall have no authority to pass upon issues
of law and shall hav: no power to pass upon the validity, en-
forceability or fairneis of any provision of this REA to any
FPerson or to any situation.— No Person other than a Party shall
be a party to any arbitratiorn proceeding without the consent of
both Parties, in their sole and. a¥sclute discretion. The arbi-
trators shall have no power to sukpeoana witnesses or to order
discovery except to the extent mandatzsd by applicable arbitra-
tion law, and the Parties shall be entitled to claim all privi-
leges available to them in a judicial civil preceeding.

For each arbitrable dispute the cost and expanse of each
Party’s aArbitrator shall be paid by such Party and tie cost and
expense of the third arbitrator and of the arbitratirn proceed-
ing (except that each Party shall bear its own attornsys’ fees)
shall be paid and shared ecually by the Parties. N¢ damages of
any kind, and no menetary remady or other remedy except as spe-
cifically mset forth in the particular provisions of the REA
applicable to the dispute, shall be awardable in arbitration.




